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RETENTION CHECK DRAWEE BANK DOES NOT CON- 
STITUTE CERTIFICATION 


Section 137 the Negotiable Instruments Law provides: 


drawee whom bill delivered for acceptance de- 
stroys the same, refuses within hours after such delivery, 
within such other period the holder may allow, return the bill 
nonaccepted the holder, will deemed have 
accepted the same.’’ 


The word ‘‘bill’’ used the above provision includes, course, 
bank checks well other bills exchange. The question has 
arisen whether this provision contemplates affirmative refusal 
return check mere neglect omission return it. 

some cases has been held that mere omission return 
check not ‘‘refusal’’ within the meaning the statute and 
cannot construed acceptance. But has been held other 
cases that the failure neglect drawee whom check de- 
livered for certification return it, accepted unaccepted, within 
twenty-four hours after delivery, makes the drawee liable ac- 
ceptor, and that affirmative act refusal required. 

The case First National Bank Goree Talley, Commission 
Appeals Texas, 285 Rep. 612, draws distinction this 
respect between case wherein the check delivered presented 
the drawee bank for payment and case where delivered 
presented the drawee bank for certification, and holds that where 


‘the check delivered the bank for payment the mere retention 


the bank for twenty-four hours does not operate certifica- 
tion. 

The plaintiff, Talley, payee for $1318, brought this 
action the check against the defendant First National Bank 
Goree, which the check was drawn, and the defendant, Beck, who 
was the drawer the check. appeared that Talley had indorsed 
the check and deposited his bank Throckmorton, Texas, which 
duly forwarded the check its correspondent Fort Worth. The 
latter sent the check the Federal Reserve Bank Dallas and the 
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Federal Reserve Bank sent direct the defendant bank which 
was drawn. When the check was received the defendant, the 
drawer had deposit funds out which could paid. The 
Federal Reserve Bank had instructed the defendant bank telegraph 
nonpayment items $500 over. spite this instruction, 
the defendant bank apparently held the check for more than twenty- 
four hours without notifying the Federal Reserve Bank. 

Several questions law were certified the court for answer, 
the first which was follows: 


No. Does the retention for more than hours 
bank check forwarded for collection and payment render 
such bank liable acceptor said check under said section 137 
the Negotiable Instruments Act?’’ 


holding that there had been the check for 
the reason that the check was forwarded the drawee bank for 
payment, not for certification, and that the plaintiff could not enforce 
the check against the drawee bank, the court said: 


No. certified shows very clearly that the check this 
instance was forwarded and presented the drawee for payment. 
This was not presentation for acceptance. the First National 
Bank Goree upon receipt the check from the Federal Reserve 
Bank Dallas had accepted and returned the same the Federal 
Reserve Bank, this would not have been responsive, for the Federal 
Reserve Bank had not presented for any such purpose. was 
presented for payment, and the rights and duties the respective 
parties are manner controlled the law with respect pre- 
sentation and acceptance commercial paper. that recommend 
that question No. answered, ‘No.’ This renders the other ques- 
tions immaterial, and they need not 


LIABILITY BANK ACKNOWLEDGING RECEIPT OVER- 
DRAFT CHECK MAIL 


The general rule that, where bank gives credit one depositor 
for the amount check drawn another depositor, cannot re- 
voke the credit upon subsequently discovering that the check 
overdraft. The bank the same position though had paid 
the amount the check the holder cash. 

recent decision the Arkansas Supreme Court, City National 
Bank Fort Smith Citizens Bank Pettigrew, 200 Rep. 
48, appeared that the plaintiff, Citizens Bank, forwarded mail 
the defendant, City National Bank, draft the following ‘form: 
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1923. 
Farmers’ State Bank, Oklahoma City, Okla. 
the order Citizens’ Bank ($1,000.00) one thousand dol- 
lars for value received and charge account Conneway. 
City National Bank, Ft. Smith, Ark.’’ 


For the purposes this discussion, the draft may treated 
though were ordinary bank check which the plaintiff was the 
payee, the defendant the drawee, and Conneway, the drawer. 

was held that the general rule stated above did not apply and 
that the defendant drawee was not liable under the following 

The plaintiff bank, payee, sent the check the defendant, drawee, 
mail and was received the drawee November 13th. 

same day, the defendant bank acknowledged the check 
postal card which read: ‘‘We credit your account 

The defendant bank charged the check against the Conneway’s 
account and did not credit the check the plaintiff upon its books. 

The defendant bank discovered that the check was drawn against 
insufficient funds during business hours November 13th, but too 
late return the draft the plaintiff that day, and was re- 
turned the following day. The plaintiff received the check pay- 
ment debt owing from Conneway and knew the time that 
the check was drawn against insufficient funds, but expected that 
Conneway would arrange for the payment the check upon its 
arrival the defendant bank. 

The court further held that the postal card which the defendant 
sent the plaintiff did not constitute ‘‘acceptance delivery’’ 
and that there can acceptance delivery until the check 
passes through the books the drawee bank and charged the 
account the drawer and credited the account the holder, 
making complete transaction. 

This decision published full among the banking decisions 
this issue. 

this case the court arrived different conclusion from that 
which was arrived the Supreme Court Arizona the case 
Cohen First National Bank Nogales, 198 Rep. 122, 
published the September, 1921, issue the Banking Law Journal. 
that the plaintiff, who had account the defendant bank, 
mailed the bank for credit his account check for $3,567.50, 
drawn another depositor the defendant bank. The check was 
acknowledged letter enclosing deposit slip which was the 
statement ‘‘We have entered your The amount 
was credited the plaintiff’s the books the bank, but 
before was charged the drawer’s account, was discovered that 
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the check was overdraft. the following business day, the bank 
charged the check back against the account and notified 
him that effect. was held that the acknowledgement the check, 
containing the statement that credit for the amount had been given 
the plaintiff, closed the transaction and that the defendant bank 
was liable the plaintiff for the full amount the check. 


FAILURE BANK ISSUING DRAFTS BEFORE DRAFTS ARE 
PRESENTED 


Where bank, issuing drafts drawn other banks, fails before 
the drafts are presented for payment, and, consequence the 
failure, payment the drafts refused, the holders have rights 
the funds against which the drafts are drawn. 

This because, under the provisions the Negotiable Instruments 
Law, draft does not operate assignment the fund against 
which drawn. this respect draft similar ordinary 
bank check. Until draft check accepted certified, the only 
rights the holder are those which has against the drawer and 
indorsers. 

Consequently, where the drawer fails before the instrument 
presented, and the instrument dishonored, all that the holder can 
come and share with the other creditors the bankrupt. 
course, there are indorsers, the holder the instrument may 
enforce against them. 

The provisions the Negotiable Instruments Law under which 
check does not operate assignment are found 127 and 
189 which read follows: 


bill exchange itself does not operate assignment 
the funds the hands the drawee available for the payment thereof, 
and the drawee not liable the bill unless and until accepts the 
same.’’ Section 127. 

check itself does not operate assignment any part 
the funds the the drawer with the bank, and the bank 
not liable the holder, unless and until certifies the 
Section 189. 


These provisions were applied the recent decision the Supreme 
Court Iowa, Leach Savings Bank, 211 Rep. 506. 

this case, appeared that the Mechanics Savings Bank issued 
drafts other banks number persons. some instances 
the drafts were issued payment balance due upon clearance 
checks. others, the drafts were issued for checks 
delivered the bank. Before the drafts were presented, the Mechanics 
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Savings Bank failed and upon presentment the drawee banks, there- 
fore, refused payment. was decided that the holders the drafts 
had rights the funds against which the drafts were drawn 
and were entitled preference over the other creditors the 
insolvent bank. the opinion, the court said: 


terms ‘draft’ and ‘check’ are used interchangeably, and 
courts have uniformly held that drafts are checks, within the ordinary 
meaning that term. The only distinguishing feature between the 
two that draft the drawer bank, while the ordinary 
the drawer individual. Waiving, therefore, ary material 
between these two instruments, may said that, prior 
the enactment the Negotiable Instruments Law this state, this 
court adopted and followed the minority rule, that check draft 
operated equitable assignment, giving title the payee 
much the drawer’s funds deposit the amount for which the 
check was drawn. 

thus seen that the Uniform Negotiable Instruments Law 
prescribed rule accordance with the weight judicial authority 
common law, that check draft itself does not operate pro 
tanto assignment the fund deposit, and the drawee bank 
not liable the payee until has accepted certified the same. 

have inclination this time adhere further the 
minority rule the teeth the statute. 

obvious that the intent and purpose the Negotiable Instru- 
ments Act make uniform the law governing commercial paper, 
and expressly recognized the court last resort several 
the states that the statutory provisions under discussion have changed 
the minority rule this particular. 

review the decisions various jurisdictions since the 
adoption the Uniform Negotiable Instruments Act, may said 
that, even the absence acceptance certification, the holder 
check bill may have effective rights against the drawee virtue 
(1) assignment, (2) contract for his benefit, (3) trust for his 
benefit and there may other conditions special facts giving rise 
equation, resulting the solution the problem equity 
favor the holder. 

deem unnecessary pursue this particular inquiry further, 
and sufficient state that, although the statute question in- 
dicates that assignment may shown facts and circumstances 
which evidence clear intent assign, such intent cannot shown 
acts which are obviously done conformity the usages and rules 
the law merchant. each case the inquiry whether intention 
transfer ownership the fund has been carried out, that there- 
after the drawer assignor has further control over the fund 
power revocation. the bill check, plus something else, may 
viewed assignment between the drawer and payee, clearly 
under such court equity will distribute the fund 
under its control that equity will done. 

the case bar, the act the drawer bank charging its 
customers with the checks drawn was just what ordinarily 
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done. The act the drawer bank crediting the amount the 
draft the drawee bank what always done. Beyond these acts 
the record discloses nothing indicating intent assign, except the 
issuance the drafts which per does not operate 


STATUTE CALLING FOR CERTIFIED CHECK NOT SATISFIED 
CASHIER’S CHECK 


Where statute requires bids accompanied certified 
check, the statutory requirement not complied with where the bid- 
der sends check instead. The statutes Texas provide 
that county funds must deposited with the bank which offers 
pay the highest rate interest. The commissioner’s court required 
invite bids from banking corporations, open the bids publicly and 
select depository the bank submitting the highest bid. Under 
the law each bid required accompanied certified check 


for one-half one per cent. the county revenue for the preceding 


year. also provided that the check the bidder shall 
returned when bond approved the commissioners’ court 
filed, and that the selected depositor fails give such bond the 
amount the certified check will forfeited. 

the case Bowie County Farmers Guaranty State Bank, 
289 Rep. 451, recently decided the Court Appeals 
Texas, was held that bank sending check drawn itself, 
commonly called check, does not satisfy the statutory provi- 
sion calling for certified check. The two instruments, the court points 
out are essentially different. 

the case referred to, Bowie County, Tex., called for the bids 
from banks desiring act county depository and the State Ex- 
change Bank New Boston sent bid, which turned out the 
highest those submitted, and with its bid sent check for $5,000 
drawn its cashier upon itself. This bid was accepted. The bank 
subsequently failed and its affairs were taken over the defendant 
bank which assumed all the liabilities the insolvent institution. 
appeared that the bank was insolvent the time the acceptance 
the bid. This action was commenced Bowie County recover 
the check. was held that there could recovery. sending 
the check instead certified check, the bank did not 
with the statute and was, therefore, never lawfully selected 
depository the county funds. follows that never became bound 
give bond such depositor and therefore, never became liable 
the county for the amount the check. 

distinguishing between certified check and check, 
the court wrote part follows: 
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(Bowie County) insists, support its contention 
that the judgment erroneous, that there substantial difference 
between certified check and the check bank cashier his own 
bank, and hence that the check which accompanied the bank’s bid 
was substantial compliance with the requirements the statute. 
that view argues that the commissioners’ court acted within its 
power, and hence the county, when selected the bank depository. 
But think there wide difference between the two kinds 
checks. check drawn bank itself binds alone, while 
check draws and has another bank certify binds both and the 
other bank. Article 6001—188, Vernon’s Statutes 1922 Supp.; Times 
Square Automobile Co. Bank, Law 649, 479, Am. 
St. Rep. 811. the purpose the lawmakers requiring 
bidder accompany his bid with certified check was add the 
liability another than the bidder security for the payment 
damages the county for failure the bidder give bond 
provided the statute. Evidently, also, the lawmakers did not intend 
put within the power the commissioners’ court discriminate 
between bidders that court might was with 
consider bid not accompanied certified check required 
the 


AGREEMENT NOT CONTEST WILL ENFORCED 


Where relative person who about make will agrees, 
consideration the payment sum money, not contest 
the will after the testator’s death, the agreement valid and will 
enforced. agreement this kind effect agreement make 
further claim upon the testator’s estate. The fact that the will 
may forgery may have been executed result undue 
influence fraud concern the person making such agree- 
ment. These points were decided the New York Court Appeals 
recently before that court, Cook’s Will, 244 63, 

this appeared that Frances Julia Cook, elderly widow 
considerable wealth, desired make will disposing her prop- 
erty certain charities. She had children, and her only heirs 
and next kin were sister, niece and two nephews. These 
relatives were mature years, and apparently not terms great 
intimacy with Mrs. Cook. least the relationship apparently did 
not draw them together with any frequency. 

preparing for the disposition her property, she wrote her 
niece, Kathryn Russell, January 1924, follows: 


Katherine: making will, was intention be- 
queath you something. After consideration, occurred that 
will give greater pleasure give now, and you receive now, 
and doing asking you you would willing sign and 
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receipt agreement, agreeing that you will not any time contest 
join with others contesting will. The same conditions apply 
your two (2) brothers, who must also sign such agreement. 

Kindly let have full names and addresses your 


After some correspondence the niece replied the effect that she 
appreciated and would agree the conditions mentioned Mrs. 
Cook’s letter. 

Subsequently Mrs. Cook paid her niece and each her 
nephews the sum $4,000 and her sister, $5,000, whereupon each 
the four parties signed agreement the following form: 


March 1924. 
from Frances Julia Cook dollars, gift from 
her, and consideration this gift agree that will not any 
time contest, join with others contesting her will.’’ 


About year after these agreements were signed, Mrs. Cook died 
and her will she left $20,000 the American Museum Natural 
History the City New York and the remainder her estate 
the American Female Guardian Society and Home for the Friendless, 
located New York City. Notwithstanding the agreements which 
they had signed, the next kin contested the probate the will 
the ground that the testatrix was incompetent make will and 
that the will had been procured fraud and undue influence. 

The court held that the agreements were valid and precluded the 
next kin from contesting the will claiming any share the 
estate and wrote part follows: 


has never been any question about the agreements made 
between the heirs next kin and the representatives estate 
after the death testator regarding settlements and compromises. 
These have always been held good, when made good faith, and 
not against public policy. Moss Cohen, 158 240, 
Seaman Colley, 178 Mass. 478, 1017; 
Grochowski, Neb. 506, 109 742; Hall Hall, 125 Ill. 95, 
896. This, however, not such case. are not here 
dealing with agreements made after the death the testator, but 
agreements made before the death the testator regarding the future 
disposition made estate, and the claims the parties 
thereto. Such agreements are akin those implied the taking 
legacy bequeathed upon the condition stated the will that 
shall made. Such provisions have been recognized good. 
Bradford Bradford, Ohio St. 546, Am. Rep. 419; Smithsonian 
Institution Meech, 169 398, Ct. 396; Moran Moran, 
144 Iowa, 451, 123 202. But see Matter Arrowsmith, 162 
App. Div. 623, 147 1016, and South Norwalk Co. 
St. John, Conn. 168, 101 961. 

letters and the papers signed Mrs. Cook’s relatives, 
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wherein they state that they will not contest her will upon the receipt 
advanced payment, reality amount agreements that they 
will make further claim upon her estate? think they do. 
form words necessary make out such agreement. The in- 
tention must gathered from all the surrounding circumstances, and 
the writings interpreted according the purpose which the parties 
had mind. If, for instance, Kathryn Russell had agreed take 
$4,000 lieu any interest which she might have 
heir next kin Mrs. Cook’s estate, released 
all her expectancy therein, cannot doubted that, the 
the above authorities, such agreement would bind her equity. 
Every consideration justice would demand that such agreement, 
fairly and openly made while the testatrix was alive, and relied upon 
disposing her property, should supported. The niece under 
such agreement would become stranger the estate. She 
would have interest entitling her contest the will. Whether 
were forgery, made under undue influence through fraud, 
would concern hers. These matters would subjects in- 
quiry the surrogate charged with the duty only probating wills 
legally executed, contest those who had justiciable interest 
the estate. Any party the proceeding before filing objections 
may request the oral examination the subscribing witnesses thereto 
(section 141, Surrogate’s Court Act [Laws 1920, 928]), and the 
surrogate must satisfied with the genuineness the will and the 
validity its execution before admitting probate (section 144). 

effect the agreement which the heirs and next kin 
made with Mrs. Cook. She notified them that she was make her 
will, and desired leave them legacy. She said, however, that 
would give, perhaps, more satisfaction she advanced the amount 
cash while she was alive, and that she would they agreed not 
contest her The amount which she was advance give 
them was lieu the provision which she otherwise would make 
for them her will. The letters clearly indicate that the relatives 
were not have the gift money and also provision the will. 
They could have the one the other, but not both. They might elect 
take the cash advance, but, they did so, they were receive 
nothing more, and have further interest Mrs. Cook’s estate. 
They took the money, and must now held their agreement. They 
are strangers this estate, and have interest whatever con- 
test the will any 


THE NEW BANKING LAW 


The McFadden bill (H. amending the national bank act and 
the Federal reserve act, became law upon being signed the Presi- 
dent February 25th. The following outline the various pro- 
visions the new law taken from the March issue the Federal 
Reserve Bulletin: 


provides for the direct consolidation state banks 
with national banks. 
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grants indeterminate charters national banks, regu- 
lates the buying and selling ‘‘investment national 
banks, and contains provisions with reference the 
ness national banks. 

permits national bank purchase such real estate 
necessary for its the transaction its business, 
even though such real estate not needed immediately for such pur- 
pose. other words, this section strikes out the word ‘immediate’ 
from the law. 

provides for the organization under certain circum- 
stances national banks with capital not less than $100,000 
the outlying districts city having population excess 50,000. 

regulates the payment stock dividends national 
banks. 

provides that the president national bank shall 
member the board directors, but not necessarily chairman 
thereof. 

regulates the establishment branches national 
banks. 

provides merely that the business national bank 
shall transacted the place specified its organization certificate 
the branch branches, any, established provided sev- 
tion 

amends the first paragraph section the Federal 
reserve act with reference the admission state banks the Fed- 
eral reserve system and regulates the establishment and operation 
branches such state member banks. 

designed restate and clarify section 5200 the 
Revised Statutes, which governs the amount which national bank 
may lend any one person. 

designed cure typographical error the agri- 
act 1923 and relates the total liability na- 
tional banks. 

section 5208 the Revised Statutes with reference the over- 
certification checks. 

relates reports national banks the Comptroller 
the and gives the board directors national bank 
the right permit junior officer verify such reports the absence 
the president and cashier. 

section and contains two sections numbered 16. 

adds additional criminal provision, providing for 
the punishment national bank examiner who commits theft from 
bank examined him. 

16. The first section bearing this number makes ma- 
terial changes the law relative loans national banks upon the 
security real estate and farm land. The second section bearing 
this number provides for the division the capital stock national 
banks into shares less amounts than $100. 

requires that each director national bank own 
capital stock such bank amount not less than $1,000, unless 
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the capital stock such bank does not exceed $25,000, which case 
must own amount not less than $500. 

provides for indeterminate charters for Federal re- 
serve banks. 

authorizes the Federal Reserve Board require any 
Federal reserve bank discontinue any its branches.’’ 


DEPOSIT PRINCIPAL’S FUNDS AGENT’S NAME 


agent deposits his own funds which 
belong his principal, the funds being such form not in- 
dicate the principal’s ownership them as, for where the 
agent deposits cash check payable his own order. Subsequently, 
the bank may wish apply this deposit debt owing from 
the agent individually and the question then arises whether the 
bank has right this whether must account the prin- 
cipal for the funds. 

this question there conflict authority among the de- 
cisions. According one line decisions, the bank may apply the 
deposit the satisfaction the agent’s debt, such matured 
overdraft, provided the bank has knowledge that the fund 
does not belong the agent. This rule has been followed the 
courts Iowa, Massachusetts, Kansas and Maryland. 

According other decisions, the bank may not make any such ap- 
plication the funds unless it. has changed its position its detri- 
ment reliance upon the deposit. Under these decisions, the bank 
protected paying checks drawn against the deposit the prin- 
cipal but not protected applying the deposit pre-existing 
debt the depositor. This rule followed the Federal courts and 
the courts Nebraska and Michigan. 

The latest decision this question one the Supreme Court 
Minnesota, Agard People’s National Bank Shakopee, 211 
Rep. 825. This case follows the second the two rules above 
stated and holds that the bank may not retain the fund against the 
principal unless has changed its position reliance the deposit. 
here appeared that the plaintiff’s agent received check payable 
the agent’s order which represented funds belonging the plain- 
tiff. The agent was ill the time and employee his office, know- 
ing that the money belonged the plaintiff, indorsed the agent’s name 
the check and deposited the the agent’s individual 
account the defendant bank. Shortly afterwards, the agent died 
insolvent and the defendant bank sued apply the deposit the sat- 
notes which held against the agent. The plaintiff sued 
the bank and was held that was entitled recover. The fol- 
lowing paragraphs are quoted from the court’s opinion: 
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are dealing with one those vexed questions concern- 
ing which courts last resort are rather emphatic disagreement. 
said that this court has adopted the minority view, the ‘Federal’ 
‘equitable’ rule, so-called. Minn. Rev. 471, citing Douglas 
First National Bank Hastings, Minn. (Gil. 18) Third National 
Bank St. Paul Stillwater Gas Co., Minn. 75, 440; 
Platts Metropolitan National Bank Minneapolis, 130 Minn. 219, 
153 514. whatever extent our former decisions may have 
committed us, have given the problem thorough reinvestigation, 
with view choosing anew that side the issue which seems best 
supported reason. 

bank did not change its position nor suffer detriment the 
faith the deposit Lindbergh’s name plaintiff’s money. 
has equity superior that plaintiff, there being anomalous 
and dominant quality the banker’s right offset. The argument 
contra put upon the negotiable paper, and the ‘ancient 
foundation that money has earmarks and therefore when honestly 
taken can kept.’ What meant that where money has been 
honestly received, for consideration and without notice, the in- 
dependent right the taker himself, payment debt, may 
kept. But the same author goes say that: 

jurisprudence assailing this rule. The truth recog- 
nized that money has more sacredness than other kinds property, 
and that the true owner ought under many conditions recover his 
own, especially when the receiver would not worse state than 
would have been had not been paid him.’ Bolles, Modern Law 
Banking, 748. 

while money has more sanctity than any other property, 
and not much some, has, and must continue have, currency, 
fluidity, that denied other property. That quality must continue 
will cease money. But allowing fully the premise, building 
even this ‘ancient foundation’ earmarks, how follow 
that bank, more than any one else, can its own act, unaided 
superior equity, appropriate the money another which happens 
quite chance and temporarily have been placed its control? 
Here was intended merely the conduit that money its 
way the rightful owner. The final remittance was prevented, the 
record shows, because the time being Mr. Lindbergh was incapaci- 
tated for business and remained the end. 

has happened plaintiff’s right his money? Nothing but 
the unilateral act the bank asserting right offset. But 
equity attends that right—at least none superior that plaintiff. 
The bank has not changed its position the faith the deposit. 
certainly did not accept Lindbergh depositor, nor loan him money, 
nor buy his notes, expecting payment out any funds not his own. 

currency money and commercial paper and the absence 
from the former all earmarks have never, alone, procured their 
escape from equity’s pursuit trust property the hands those 
who, with notice volunteers without consideration, have taken 
the property from the trustee. such case equity follows not only 
the original property but the proceeds there has been conversion 
into money. Pomeroy’s Eq. Jur. Ed.) 1048. The doctrine pred- 
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icated upon the currency money, the lack earmarks, still applies 
where the trustee himself effects the conversion and uses the money 
his principal cestui payment his own debt. Smith Crawford 
County State Bank, Iowa, 282, 378, 690. But 
that not this case. Here the trustee did not make the application 
the debt the bank. His intention was pay plaintiff. was 
the bank alone which made the seizure, taking advantage the 
fortuitous circumstance that made depositary the fund. There 
was not even the implication that might have arisen Lindbergh’s 
account had been overdrawn when the deposit was made. such 
case, the depositor himself authorizes the offset and uses another’s 
funds pay his own debt. Kimmel Bean, Kan. 598, 1118, 
785, 104 Am. St. Rep. 415. 

agree with the learned trial judge that the plaintiff should 
recover. His equity clearly superior. have found better 
reasoned decision support our conclusion than Shotwell Sioux 
Falls Savings Bank, Dak. 109, 147 288, 1915A, 
715. fact, the argument above attempted but inferior con- 
densation the reasoning the majority opinion the late Judge 


FAILURE BANK PRODUCE WILL LEFT ITS 
CUSTODY 


not within the powers North Dakota state bank act 
will. Therefore, where person executes will and 
leaves the custody North Dakota bank and the bank fails 
produce the will promptly after the death the testator, the bank 
will not liable the beneficiaries named the will for any loss 
which may have been occasioned the bank’s delay. 

This point was decided the Supreme Court North Dakota 
the case Britton Elk Valley Bank Larimore, 211 Rep. 
810. this case appeared that executed will 
1906 and delivered the cashier the defendant bank for safe 
keeping. Under the terms the will certain real property, the 
value $12,000, was left the plaintiffs. McWilliams died 1919 
and the officers the bank apparently forgot that the will had been 
left with it. least, the will was not produced the bank and 
delivered the county court until September, 1925. the mean- 
time, woman appeared who claimed the daughter the 
deceased and his sole heir law. litigation the estate resulted 
and, settlement which was made with the claimant, the property 
which had been devised the plaintiffs was turned over the 
claimant. 

After the will had been probated, the plaintiffs brought this action 
against the bank and its cashier recover the sum $12,000 which 
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had been lost them result the bank’s failure make 
earlier discovery the fact that the will was its possession. 

There statute force the state North Dakota 8629 
Compiled Laws 1913) which requires every person having custody 
will, immediately after learning the death the testator, 
deliver the will the county court. Under the statute, his neglect 
this regard makes him liable every person interested the 
will for damages caused the neglect. was held, however, that 
this statute had application the defendant bank for the reason, 
stated, that not within the powers state bank North 
Dakota act custodian will. 

After referring 5150 the Compiled Laws 1912, which 
defines the powers state banking institutions, the court wrote 
follows 


are the functions bank defined this statute? 
The unbroken trend our legislation has been require state 
banks strict adherence these lines business falling unquestion- 
ably within well-established banking activities. There contemplated 
only the exercise those powers expressly given which are implied 
because necessarily incident the carrying such business. 
constructing our banking system the Legislative Assembly has followed 
the strict but wholesome safeguards the National Banking Act. This 
court has consistently pointed out the necessity compliance with the 
standards thus imposed protect not only the interests the public 
but those stockholders well. Thus have held: That where 
state bank failed make agreed loan, resulting the loss land 
because the owner was unable make redemption thereof, appear- 
ing that the promised amount was excess the maximum which 
that bank could under the law loan one person, person ‘doing 
business with state bank charged with knowledge the law re- 
lating the amount that can loaned one person,’ and that 
eontract make such loan, when violated, does not subject the bank 
damages for its breach’ (Wald Wheelon, 624, 147 
402) that state bank not liable its guaranty the obligation 
another not arising the disposition its own paper, such act 
being beyond its charter powers and not banking function 
national Harvester Co. State Bank Upham, 632, 166 
507) that the breaching contract state bank for the 
supervising and management farm, being wholly ultra vires, 
ereates liability against the bank (Dorr County State Bank 
Adams, 300-307, 199 941); that the note bank 
for real estate other than used for banking purposes 
(Smith Rennix [N. D.] 204 843). 

custodian will not within either the granted 
powers North Dakota state banking corporation, the act 
accepting the same the bank for custody and safe-keeping 
beyond its charter powers, and, the absence consideration 
‘benefit the bank, forms basis for the recovery damages either 
reason contract under the penalty the statute. Such prac- 
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tice, liability, may attach, might result sweeping away the entire 
assets bank, depriving its ability meet its obligations its 
depositors. examination its condition might show apparently 
sound, while such hidden liabilities might render hopelessly insolvent. 
North Dakota search vain for statutory authoriza- 
tion bank perform such business charged the com- 
plaint defendant attempted, nor can reasonably contended such 
transactions are necessary incidental the exercise its granted 
powers. element banking prescribed the statute involved 
such service. bank may not permitted subject itself the 
penalties the statute under which this action brought. cannot 
consistently with the rights depositors thus allowed jeopardize 
its solvency. Limitations the powers banking corporations, the 
regulatory measures found the statutes, experience has demonstrated 
are necessary for the protection those intrusting their funds these 
institutions. The public has right rely the security thus 
afforded. Every one bound know that dealings the nature set 
out this complaint are bank ultra 


BANK MAY GIVE SECURITY FOR DEPOSIT 

recent decision the Supreme Court North Carolina, Page 
Trust Co. Rose, Rep. 795, was held that state banking 
corporation North Carolina has the power give security the 
sureties bond given the bank county depositor. 

this case, the board commissioners Richmond county, North 
Carolina, deposited $37,500 the Bank Hamlet. Upon the bank’s 
executing bond the amount the deposit, each the three de- 
fendants, who were officers the bank, signed sureties. order 
secure the defendants against loss, the bank delivered them 
number promissory notes which was holding. Subsequently the 
bank became insolvent and this action was brought the receivers 
against the defendants recover possession the notes. The court 
held that the transaction was within the powers the bank and that 
the defendants were entitled the notes against the receivers. 
holding the court said: 


not banking corporation, organized and doing busi- 
ness under the laws this state, has the power, without statutory 
authority, transfer assign any part its assets security for 
one more its depositors, not presented this appeal. The 
power such corporation secure creditor who loans money 
the bank well-sustained authoritative decisions the courts. 
does not seem have been questioned. The relation between the bank 
and its depositor that debtor and creditor. perceive dis- 
tinction principle between one who deposits money with bank, 
subject check, and one who loans money the bank for definite 
time, regards this question. There statute this state for- 
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bidding transfer assignment bank its property security 
for one who depositor the bank. Whether sound policy for- 
bids such transfer assignment must determined the General 
Assembly, and not this court. 

the instant case the Bank Hamlet, located and doing busi- 
ness Richmond county, had express authority protect funds 
said county, deposited with the board commissioners, 
bond, with either personal corporate sureties. The bank has im- 
plied power, least, pay reasonable premium corporation 
Guly authorized become surety its bond. must held also 
that has power, when required so, protect personal sureties, 
transfer assignment, good faith, assets value reasonably 
proportionate the liability such sureties, under the bond which 
given protect and thereby secure the deposits, such bond having 
been authorized and required statute. The liabilities the bank 
are not increased such assignment and transfer. has asset 
the deposit offset its liability. Here the bank received cash 
deposit $37,500, and transferred and assigned, for the purpose 
indemnifying the sureties its bond, authorized statute, its notes 
the face value manifest that, the parties 
this controversy agree, the transaction was good faith, and solely 
for the purpose securing desirable deposit for the bank. The 
transfer and assignment was valid, made the bank, acting its 


corporate capacity.’’ 


Charitable Perpetuities, the Pres Doc- 
trine, and the Community Trust 


GEORGE GORDON BATTLE 
the New York Bar 


The time has been when less tribunal than the United States 
Supreme Court, speaking through the venerable Chief Justice John 
Marshall, [(1819) Phila. Baptist Assn. Hart, 
Wheaton) supported the view that the doctrine charitable trusts 
originated with the ‘‘Statute Elizabeth’’ (43 Elizabeth, Chap. 4)— 
the celebrated enactment 1602, whose preamble contained enu- 
meration charitable uses curiously approximating the phraseology 
the famous fourteenth century poem, ‘‘The Vision Piers the 
Plowman.’’ But quarter century later, when the contest 
Stephen Girard’s will was being brilliantly argued before the same 
body Horace Binney and Daniel Webster, research among ancient 
records had established that while the Statute Elizabeth was the first 
formal enactment upon the subject, the law charitable uses had ex- 
isted long before, independently any written statutes and had be- 
come part of.the common law England. Vidal Girard, 
Howard) 127]. These charitable trusts having existed 
England since before the Norman Conquest, and having been created 
frequently for purposes that would now governmental rather than 
charitable—such the repair bridges and highways—it not un- 
natural that the state should have developed supervisory jurisdiction 
over them. With the rise modern civilization the volume char- 
itable bequests has become magnified, the responsibilities the 
civil authorities ramified, and the conditions urban existence 
complex throw upon the courts enormous burden litigation 
relating the validity bequests for charitable purposes and the 
manner their execution. One court has asserted that the question 
‘‘what valid charitable gift?’’ has had ‘‘an amount ex- 
haustive discussion that probably other one question our juris- 
diction has received.’’ (Reeves Reeves, Tenn. 644.) 

From time out mind has been deemed the interest sound 
policy that property should bequeathed for the common public 
benefit. The state has fostered these gifts for charitable purposes, and 
its encouragement has taken two principal forms. has become the 
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not the universal practice decrease and sometimes 
eliminate the burden taxes upon charitable gifts. And while testa- 
tor leaving property for private purposes may control its disposition 
for longer than generation two, permissible that trust 
for public charitable purposes may continue forever. 

This latter privilege extending the term trust perpetuity, 
despite its undeniably salutary effect, has been the source one vexa- 
tious difficulty that for centuries has arisen with distressing frequency 
perplex courts, advocates and trustees. The provisions char- 
itable perpetuity, course, are the static form written instru- 
ment designed remain effect for all time; but the world which 
must operative highly dynamic environment. Newton 
Baker addressing the Lawyers’ Club New York recently remarked 
that ‘‘we are living world which has changed more rapidly and 
more its fundamental conceptions within the past dozen years than 
ever before within many centuries.’’ 

fund left for redeeming the captives Barbary pirates; but 
the eligible beneficiaries prove entirely too few require en- 
dowment for their service. resources are trusteed for the succor 
fugitive slaves donors unable foresee the era ushered the 
Emancipation Proclamation. 

What then done when unforeseen and transformed condi- 
tions render the literal execution the terms charitable trust im- 
possible 

The answer the courts lies the application the doctrine 
pres. That say that when absolute compliance with the de- 
tailed provision charitable trust has, changed circumstances be- 
come impossible, and where evidence general charitable intention 
the part the testator may found, the courts will sanction the 
approximate execution those portions which cannot literally 
out. (Zollmann’s ‘‘American Law 71). 

This pres doctrine ancient origin. The Pandects Justin- 
ian cite incident occurring the third century when certain games, 
for whose yearly celebration fund had been left, became illegal and 
the question what with the fund arose. The conclusion 
Herennius Modestinus, celebrated jurist his day, was that ‘‘since 
the testator wished games celebrated which are not permitted, 
would unjust that the amount which has destined that end 
should back the heirs. Therefore, let the heirs and magnates 
the city cited and let examination made ascertain how the 
trust may employed that the memory the deceased may 
preserved some other and lawful (Pandects Justinian 
Digest Lib. Tit. Lat. 16.) 
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But while pres was known and used old, its great develop- 
ment has come England and within the past hundred years. From 
Britain came America though shrunk somewhat transit, for 
the reason that the King’s Courts asserting the doctrine were, 
part, giving expression the royal prerogative which was renounced 
the Declaration Independence and terminated the Revolution- 
ary War, though belief that, occasions arise, shall find 
inherent the legislative branch our government that portion 
the pres power which, the British administration, goes beyond 
the purely judicial functions the courts and rests upon the exercise 
the king’s prerogative. 

While has become our chief reliance effecting the repair 
charitable trusts which have fallen into decay, there are limitations 
upon the use pres that make frequently uncertain instru- 
ment and sometimes useless one. The nature those restrictions 
upon its employment are summarized recent talk before the As- 
sociation the Bar the City New York: 


(the doctrine pres) cannot invoked, the absence 
enabling statutes, unless the court finds the will other in- 
strument gift general charitable intent distinguished from the 
specific purpose that has become antiquated. 

cannot utilized until the situation remedied has reached 
stage complete collapse—as physicians were re- 
strained from administering relief until their patients were dying. 

even when applicable, the process applying fre- 
quently long and difficult and costly. 

illustrate those obstacles. -First the failure state 
general charitable intention: The will Rhode Island lady left 
fund for the use deaf mutes’ church New York. Before her 
death, that church consolidated with another, taking the name the 
second church but without interrupting its own work for deaf mutes. 
The gift was invalid. The specific church that was named had not 
existed legal entity since its consolidation and the court found 
evidence the will that the testator desired assist work for deaf 
mutes rather than the particular—and technically non-existent—church 
for them, which she mentioned. 

the degree futility that must apparent before 
the pres rule may afford relief: Georgia resident left will 
fund construct poorhouse. His trustees were faced with the cir- 
that the amount left was too small build almshouse 
and, addition, the community already had one, erected the muni- 
cipality itself and fully sufficient for its needs. They therefore pro- 
posed, instead duplicating the existing institution, construct 
school, for the instruction both the inmates the almshouse and 
other citizens the county who desired such schooling. The courts 
felt obliged veto the program. The instructions the will were 
plain and was possible—however inexpedient wasteful useless— 


‘ 
d 
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execute them. may added incidentally—if incidental— 
that national survey the Federal Government last June disclosed 
137 almshouses surrounded 19,968 acres land, without inmate! 

the delay that may attend even the successful invoca- 
tion the pres rule: happened some time ago stop the cham- 
bers the Chancery Division the Hight Court Justice London. 
The case being argued the moment involved fund $7,500 left 
for church Bournemouth. The will had decreed that the annual 
income might paid the church only upon receipt signed state- 
ment that had complied with various—and somewhat fantastic—pro- 
visions. All them but one had been fulfilled. That one related 
the style gown the minister should wear the pulpit and had been 
rendered utterly obsolete the practices and regulations the Church 
England regarding the vestments its clergy. The court was con- 
strained apply the pres rule and struck out the phrase concern- 
ing the rector’s clothes. The following day read the chronology 
that case the London Times. found hadn’t heard much it. 
The beginning it—and only the one question had ever been involved 
—had antedated the World War; and the Russo-Japanese War; and 
the Spanish-American War; and the Boer War. That case and 
happened, had the same birthday—but was five years older than 
was. The litigation had been going for more than third cen- 
tury!’’ (Address ‘‘Frozen Funds,’’ Ralph Hayes, Feb. 18, 1926.) 


deserves emphasized that absolute compliance with obsolete 
minutiae that may contained the terms charitable trusts may 
often become foolish unwise uneconomical without reaching that 
degree virtual impossibility execution that will permit the intro- 
duction pres. seems both likely and advisable that the 
limits within which the pres doctrine may applicable will tend 
broaden becomes more nearly more easily demonstrable that 
the common welfare will served that enlargement. 

long ago 1861 the Commissioners Popular Education 
England were disposed report that: 


should clearly laid down principle that the power create 
permanent institutions granted, and can granted, only the 
condition implied, not declared, that they subject such modi- 
fications every succeeding generation shall find requisite.’’ Re- 
port Commission Popular Education, 1861, 477.) 


similar view has been advanced more recently Professor Austin 
Wakeman Scott the Harvard Law School: 


Rule Against states, ‘‘is inapplicable 
charities only because the public interest supposed promoted 
the creation charities. The public interest not promoted 
the creation charity which the lapse time ceases useful. 
The founder charity should understand therefore that cannot 


‘ 
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charity which shall forever exempt from modification.’’ 
and the Dead Hand,’’ Harvard Law Review, Nov., 1920, 
14.) 


But desirable believe the development the pres rule has 
been and will continue be, should deceiving ourselves, 


were conclude that promises adequate remedy 


against the Dead Hand. best extraordinary measure which 
the courts, seems likely, will persuaded apply only extreme 
eases and then both cautiously and reluctantly. The written instru- 
ments deceased donors constitute directions and set obligations 
which judicial officers will loath vary amend except under 
utmost necessity. 

Happily there remedial alternative that appears have the 
virtues simplicity and efficacy. refer the arrangement which 
some two score cities has become operative under the name the Com- 
munity Trust Foundation. donor utilizing that form adminis- 
tration for charitable perpetuity asked, drafting the founding 
instrument, anticipate the possibility time when conditions will 
have changed make necessary wise some alterations the 
precise structure originally designed. The authority effect those 
amendments, and where they become advisable, entrusted 
central committee whose membership gradually renewed and whose 
personnel carefully provided for give the utmost assurance 
skillfulness and integrity. New York City that discretionary 
committee contains individuals named such sources appointment 
the Senior Judge the United States Court Appeals 
and the presidents the Academy Medicine, the Chamber Com- 
merce and the Association the Bar. Neither the Community Trust 
nor the committee has custody the trusteed funds. Those are held 
and invested national bank trust company selected the 
donor himself, but that institution adopts uniform resolution agree- 
ing disburse income—or, under certain conditions, portions prin- 
cipal—to beneficiaries only upon the certification the committee. 
The committee, its part, covenants carry out precisely the 
specific intentions the donor expresses unless and until changed future 
conditions should warrant necessitate departure from the letter 
the original designation. that event, the committee would avail 
itself the authority given the founder effect the revision 
preserve the utility the trust fund. authorization 
the so-called ‘‘Community Trust adopted the New York 
legislature last year (Chapters 622 and 623 the laws 1926) and 
amended this year (Chapters 239 and 242 the laws 1927), de- 
tailed statement the operation the New York Community Trust 
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been filed for record the office the Secretary State Al- 
bany and may incorporated wills ‘‘by the recorded 
document. 

This arrangement for placing upon specialized financial institutions 
the fiscal responsibility for the custody and investment the prin- 
eipal charitable trust funds and entrusting chosen 


body the social responsibility for giving effect not merely the 


letter but the living spirit testator’s instructions gives promise 
definite advance the technique administering these trusts. Presi- 
dent Glenn Frank the University Wisconsin disposed be- 
lieve that more than important; and Colonel 
Leonard Ayres, late the Russel Sage Foundation, regards 
most important contribution our generation the art 
wise 

Since all the community trusts have originated only within the 
past dozen years, they are yet scarcely beyond the primary experi- 
mental stage, but their operation has already proceeded sufficiently far 
warrant the assertion that the introduction flexible place 
rigid procedure, they will beneficently, extra-judicially, supple- 
ment the pres power the performance increasingly burden- 
some and important task which the courts are neither adapted nor dis- 
posed perform. 


The Law Negotiable Instruments 


The sixth series articles pertaining the law negoti- 
able instruments 


Roy Redfield, the Washington State Bar 


VARIETIES NEGOTIABLE INSTRUMENTS 
70. Classes Instruments. 
§71. Paper Money. 
72. Liberty Bonds. 
73. Corporate Bonds. 
74. Corporate Bonds—Coupons. 
75. Certificates Deposit. 
76. Letters Credit. 
§77. Municipal Warrants. 
78. Postal Money Orders. 
79. Corporate Stock. 
80. Bills Lading; Warehouse Receipts. 


70. Classes Instruments. 


Having previous chapters observed the legal requirements 
negotiable paper, will worth while here apply our yardstick 
other documents commonly used business practice, and observe 
whether these measure the standard the Negotiable Instru- 
ments Law. 

Fundamentally there are only two kinds negotiable instruments: 
those which the obligation founded promise, and those 
which the obligation founded order and acceptance. The first 
two-party paper, look only the original contract, disregard- 
ing transferees; its typical and most common form the promissory 
note. The second three-party paper, and the words ex- 
change’’ cover everything this class. Bank drafts, trade accept- 
ances and checks are only special varieties the one genus, bill 
exchange. 

Whether certain other familiar documents can assimilated 
one the other these two classes determined only from the 
particular wording the particular instrument. They vary terms 
far more widely than ordinary notes, drafts and checks. This must 
kept mind through the discussion following. While given 


271 


272 THE BANKING LAW JOURNAL 


sort paper may normally negotiable, slight change wording 
may once classify otherwise. 


Paper Money. 


Bank notes are promissory notes payable bearer demand. 
They are negotiable instruments. are United States Treasury notes. 
Gold and silver certificates the United States are probably not 
negotiable instruments, strictly speaking, inasmuch they certify 
the deposit specific sum out which the instrument payable. 


Liberty Bonds. 


The coupon bonds the Liberty Loan series, which are transferable 
delivery, have been recognized negotiable 


73. Corporate Bonds. 


The bonds municipal corporation, private corporation 
having authority issue them, payable bearer order, are com- 
mercial negotiable they have the essential requisites nego- 
tiable paper. Though sealed instruments find their recognition, 
validity and operation the ancient rules the common law, while 
bills exchange and promissory notes find their origin and sanction 
and peculiar characteristics the law merchant statutes intended 
facilitate their circulation, the bonds corporations, though under 
seal, after some vacillation judicial decision have come recog- 
nized equality with bank-notes and bills exchange. But 
like bank-notes bills exchange promissory notes, they must 
themselves contain every essential requisite negotiability. Where 
these are found them, although they may under the corporate 
seal—as every act corporation must have been manifested accord- 
ing the ancient common law—the seal will not destroy their nego- 


74. Corporate Bonds Coupons. 

Each coupon attached coupon bond evidence certain 
negotiable instrument itself, independently the principal instru- 
ment from which detached. Coupons are capable separate 
ownership and But course they must contain their 
wording the essentials negotiability, they are enjoy this inde- 
pendent existence. They may have some recital about the principal 


Blackman Lehman, Ala. 547, Rep. 57. 


THE BANKING LAW JOURNAL 


bond, but this nothing more than permissible reference con- 
sideration. 


There such lack uniformity language these instru- 
ments that general rule can hardly said exist. New 
York judge said: ‘‘There seems uniform usage commercial 
with monetary institutions their forms. Some are 
plainly negotiable, some equally plainly are not negotiable, while 
between the two extremes are many the debatable 

But this much can safely said, that the tendency the 
courts construe them negotiable instruments whenever possible. 
One form fairly common and has been frequently 


Name Bank 
Date 
This certify that John Doe has deposited this bank $1,000, 
payable the order self, the return this certificate properly 
indorsed. Interest per annum paid left for three 
months. interest after twelve months. 


Cashier. 


There considerable authority the effect that such instru- 
ment although would seem necessary strain 
point reach this conclusion, since the paper does not clearly express 
promise pay. This contention has been raised argument and 
the bench has said reply that ‘‘payable the order of,’’ coupled 
with reference interest, could only mean that the bank intended 
promise. have previously seen that the requirement promise 
sometimes held sufficiently met, when ‘‘payable’’ some word 
similar meaning used, and the thought obligation helped 
out adding the ‘‘words negotiability’’ (‘‘to ‘‘to 
bearer’’). 

the formula used includes the provision, sometimes seen, that 
transfer the instrument may effected only the books the 
bank, these words destroy negotiability. 

From the bank’s standpoint obligor, probably matter 
indifference whether the paper negotiable form not. But from 
the depositor’s standpoint the negotiable variety certainly preferable, 
since all the rules law and business practice facilitate the easy 
transfer such paper. matter business policy, therefore, 
bank might reasonably see fit adopt form for its ‘‘C.D.’s’’ which 
the long run would prove most acceptable its customers. 
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76. Letters Credit. 

The very general form which letters credit are often cast 
not consistent with negotiability; there certainty amount, nor 
drawee indicated with reasonable certainty. ‘‘These letters are 
general said Federal They are general 


directed the writer’s correspondents generally. They are 


if, the case bar, they are addressed some particular per- 
When acted on, and the advances made accordance 
with its terms, contract created between the writer the letter 
and the party who has acted upon it, upon which action can 
maintained.’’ But saying that they are actionable not the same 
saying that they are negotiable. Their quality this respect 
tested the language used, and the presence absence the 
essentials. The mere fact that such document the form 
letter would not prevent its being bill exchange meets the 
fundamental requirements. Undoubtedly bills exchange are some- 
times drawn the form letters credit, specifying drawee, amount, 
and containing the ‘‘words More frequently such 
letters are merely common-law promises reimbursement guaranty. 


§77. Municipal Warrants. 

These are not negotiable instruments. There wealth au- 
thority, from which one case from the Supreme Court may 
selected The reasoning given that city, county, 
school other warrants, drawn one officer the municipality 
upon another, carry upon their face notice that they are issued 
agent, whose authority always closely limited law. this officer 
agent exceeds his authority, the municipality not bound his 
unauthorized act. Such being the character the transaction, 
person can claim holder due course cut off defenses. 
officers the city have authority issue for any illegal 
improper purpose, and their acts cannot create estoppel against 

city itself, its tax payers 

The question mind how this different from any 
ease issuing negotiable paper through agent. 
private person may bind himself, and while the authority the 
agent may inquired into, the principal will held the agent had 
reasonably appeared have authority emit negotiable instru- 
ments behalf his principal. The reason why municipality 
permitted set defenses, when they exist, even against bona 
fide purchaser, that the issuing agent one with extremely limited 


Am. Steel Co. Irving Nat. Bank, 266 Fed. 41. 
Wall Monroe County, 103 77, Ed. 430. 
Wall County, Supra. 
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authority, whose powers are should known everyone 
matter law. though the paper bore its face condition: 
document shall not valid unless the issuing officer has truly 
performed his The implied condition spoils negotiability. The 
authority private agent not closely limited; can beyond 
his true authority and bind his principal while acting within the au- 
thority his principal lets him appear have. Since this degree 
power not accorded public agent, the act one who issues 
warrant valid only authorized, and such not tolerated 
the Law Merchant. 

But reasoning, have not the courts reached the position that 
municipality cannot issue negotiable paper all? so, what be- 
comes our statement above, that corporate bonds, whether municipal 
private, are generally negotiable? 

municipal corporation can certainly issue negotiable paper, and 
doing must act through agents officers just any other 
corporation must do. When municipality directs its officers issue 
negotiable bonds, does exactly what private individual does when 
gives his agent authority emit commercial paper for him. The 
private person and the municipality are equally bound the result, 
when such general authority concerned. The distinction between 
negotiable bonds and the non-negotiable warrants municipality 
that, though both are written officers, the bond issue preceded 
specific authorization, and the purpose and intent the transaction 
not such ‘‘ifs’’ and ‘‘and’’ along implied conditions. 

Having seen that municipal warrants are not negotiable instru- 
ments, must notice that they have some the features ne- 
gotiability. Indeed, Washington court has said that they have all 
the characteristics negotiable paper but one, and that one pertains 
defenses the municipality. These may raised even against 
holder due course. But all questions title are governed the 
rules the Law Merchant. the Washington case,® man who had 
bought city warrant, from party who indorsed blank, loaned 
his attorney for use evidence. The attorney fraudulently sold 
the warrant and pocketed the proceeds. Thereupon the true owner 
sued the party who bought from the dishonest lawyer. Defendant 
won the case, the court saying that was bona fide purchaser, and 
saying the warrant that ‘‘for all purposes involving its title, 
must treated have now met, for the first time 
this treatise, sort paper which certain respects like 
negotiable instrument, and has that character for some purposes, al- 
though fails other respects enjoying the full privileges accorded 
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the Law Merchant. Such paper sometimes described quasi- 
negotiable; shall presently find other varieties it. 


78. Postal Money Orders. 

These are non-negotiable. The restrictions and limitations which 
the postal laws and regulations place upon money orders are incon- 
sistent with the character negotiable 


79. Corporate Stock. 

the shares stock corporations not stand for money 
obligation, they cannot classed negotiable instruments. They 
resemble such paper ease transfer, but there the resemblance 
stops. Sometimes they are called quasi-negotiable. They not ap- 
proach negotiability nearly municipal warrants do; the latter 
are quasi-negotiable instruments just observed above, and all 
questions affecting title have the privileges negotiability. not 
corporate stock. purchaser this may act good faith and 
give value, yet his vendor’s title was bad, the purchaser not pro- 
tected against the rights the true owner. 

clear and interesting comparison corporate stock with ne- 
gotiable paper has been made New York judge, Knox Eden 
Musee, not always that judicial opinions are such easy 
and profitable reading the following extract, which well worth 
the attention any person who desires informed this subject. 


rigid rule the common law which prohibited the assign- 
ment choses action was, England, early day, relaxed 
some extent conform the usages merchants and the necessities 
commerce, and length, the aid statutes and judicial de- 
cisions, bills exchange and promissory notes were completely taken 
out its influence, and they came have distinct attributes and 
qualities not pertaining any other form contract. They were not 
only made transferable delivery and suable the name the 
transferee, but, contrary the general rule the common law, 
‘honest acquisition’ for value was held give the transferee new 
and original title, wholly independent that the prior holder and 
subject infirmity which affected the paper his hands. The real 
owner, who had been despoiled the paper robbery theft, 
who had lost without negligence, was concluded from reclaiming it, 
and the maker, although had been defrauded into executing it, 
could not heard allege the fraud defense against bona 
fide holder. And the transferee, although may have been negligent 
taking it, and omitted precautions which prudent man would 
have taken, nevertheless, unless acted mala fide, his title, according 
the doctrine now settled, will prevail. These familiar but arbitrary 
principles applicable commercial paper, originating commercial 
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policy, the encouragement trade, the convenience having some 
representative money readily convertible and commanding con- 
fidence, while they operate many cases with great severity upon the 
rights innocent persons, have contributed greatly stimulate com- 
merce and advance the prosperity states. The principles applicable 
negotiable paper have been extended embrace public debentures 
payable bearer, and bonds corporations, and some the inci- 
dents negotiability have either custom statute been applied 
instruments not strictly negotiable. Certificates stock, business 


are embraced the class last mentioned. They are not 


negotiable form, they represent debt and are not securities for 
money. But the courts this country, view the extensive deal- 
ings certificates shares corporate enterprises, and the interest 
both the public and the corporation which issues them, making 
them readily transferable and convertible, have given them some 
the elements The courts have been frequently 
importuned extend the qualities negotiability stock certifi- 
eates and clothe them with the same character complete 
negotiability attaches commercial paper, make transfer 
purchaser good faith, for value, equivalent actual title, al- 
though there was agency the transferor, and the certificate had 
been lost without the fault the true owner had been obtained 
theft robbery. But the courts have refused accede this view, 
and have found case entitled regarded authority which 
denies the owner stock certificate which has been lost without 
his negligence, stolen, the right reclaim from the hands any 
person whose possession subsequently comes, although the holder 
may have taken good faith and for value. The precise question 
has not often been presented the courts, for the reason probably 
that they have with great uniformity held that stock certificates were 
not negotiable instruments the broad meaning that phrase, but, 
whenever the question has arisen, has been held that the title the 
true owner lost stolen certificate may asserted against any- 
one subsequently obtaining its possession, although the holder may 


80. Bills Lading; Warehouse Receipts. 

These call for the delivery goods instead the payment 
money; for this reason principally they not qualify negotiable 
instruments. But the practice commerce has worked into them 
many the incidents negotiability, adapting these features the 
subject matter such way that distinct law has grown 
for each these two types paper, resembling operation the 
Law Merchant. This development has progressed far that codifica- 
tion was undertaken the Commissioners for Uniform State Laws, 
and Codes prepared them for the two subjects have been 
adopted large number states. Bills lading and warehouse 
receipts are quasi-negotiable documents, governed their own rules 
and outside the scope the Negotiable Instruments 

(To continued) 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


LIABILITY BANK ACKNOWLEDGING RE- 
CEIPT OVERDRAFT CHECK MAIL 


City National Bank Fort Smith Citizens’ Bank Pettigrew, 
Supreme Court Arkansas, 290 Rep. 


The holder check mailed the drawee bank for credit 
his account. The drawee acknowledged card saying that 
credit had been given and charged the drawer’s account but did not 
eredit the holder’s account its books. The drawee later dis- 
covered that the check was overdraft and charged the amount 
back against the holder’s account. appeared that the holder 
received the check payment past indebtedness and that 
knew the time that the check was drawn against insufficient 
funds. was held that the drawee was entitled revoke the 
credit given and was not liable the holder for the amount 
the check. 


Suit the Citizens’ Bank Pettigrew against the City National 
Bank Ft. Smith. Decree for plaintiff, and defendant appeals. 
versed, and action dismissed. 

far the issues raised the appeal this case are concerned, 
this suit equity the Citizens’ Bank Pettigrew against the 
City National Bank recover the sum $1,000, the amount 
draft drawn the defendant favor the plaintiff and alleged 
have been accepted the defendant. The suit defended the 
ground that the drawer the draft had funds the defendant’s 
bank with which pay and that the acceptance the defendant 
was made under mistake fact. 

The record shows that November 10, 1923, the Citizens’ Bank 
Pettigrew, Madison county, Ark., mailed Pettigrew the 
City National Bank Ft. Smith, Ark., the following draft: 

similar decisions see Banking Law Journal Digest (Third 
Edition) 928. 
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1923. 
Farmers’ State Bank, Oklahoma City, Okl. 
the order Citizens’ Bank ($1,000.00) one thousand 
dollars for value received and charge account Conneway. 
City National Bank, Ft. Smith, 


November 11th was Sunday, and November 12th became Armistice 
Day and holiday. When the City National Bank opened for business 
Tuesday, November 13th, the draft had arrived. One the clerks 
the bank mailed the same day postal card the Citizens’ 
Bank Pettigrew, which follows: 


City National Bank, Ft. Smith, Ark., November 13, 1923. 
Your letter 11, received. 
entered for collection 

and drafts other points credited subject payment. 

truly, 
City National Bank.’’ 


The account Conneway was also charged with the sum 
$1,000 another clerk. The attention the cashier the City Na- 
tional Bank was called the matter later the day the 13th inst., 
and examined the account Conneway see had any funds 
the bank. Finding that Conneway had funds the bank, 
directed the draft once returned the Citizens’ Bank 
Pettigrew. This direction was given before the close banking hours, 
but seems that the letter returning the draft was not received 
the Citizens’ Bank Pettigrew until November 15, 1923. The advice 
acceptance copied above was received the Citizens’ Bank 
Pettigrew November 14. 1923. 

According the testimony the the City National 
Bank, Conneway was not regular customer the bank, but had 
borrowed money from one previously and had deposited 
some collateral security with the bank. The amount borrowed was 
due and unpaid the time the transaction question, and the 
collateral was still the hands the City National Bank. The draft 
and notice non-payment was dated November 15th, but this was 
mistake the stenographer and the actual date was November 13th. 
The direction the cashier return the draft with notice non- 
payment was made during banking hours but too late forwarded 
the Bank Pettigrew that day. 

The Citizens’ Bank Pettigrew refused accept the return 
the draft the ground that the postal card received it, above 
referred to, was absolute acceptance the check and was not merely 
advice card showing the receipt the draft claimed the 
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Citizens’ National Bank. Conneway had been connected with 
the Citizens’ Bank Pettigrew, and that bank knew that had 
funds deposit the City National Bank the time the draft 
question was drawn, but expected that Conneway would Ft. 
Smith November 12, 1923, and arrange for the payment the 
draft. Conneway had returned from Oklahoma and was the Citizens’ 
Bank Pettigrew the day the card acceptance advice was re- 
ceived, which was November 14, 1923. The Citizens’ Bank Petti- 
grew, soon received the postal card question, treated 
acceptance payment the draft, and made entry its books 
the account Conneway with $1,000. The draft was 
given Conneway the bank payment antecedent indebted- 
ness, and not shown that the Citizens’ Bank Pettigrew will 
any wise injured the postal card question not treated 
absolute acceptance and payment the draft. 

The chancellor found the issues favor the plaintiff, and ren- 
dered decree favor the Citizens’ Bank Pettigrew against the 
City National Bank Ft. Smith the sum $1,000. reverse 
that decree, this appeal has been prosecuted the City National 
Bank. 

Jas. Ft. Smith, for appellant. 

Ivie, Fayetteville, for appellee. 


HART, (after stating the facts above).—Michie his treatise 
Banks and Banking, vol. 141 lays down the general rule 
governing cases this sort follows: 


check offered and received the drawee bank 
deposit, credited the holder’s account, and charged the account 
the drawer, the transaction irrevocably closed and cannot re- 
recalled the bank the drawer without the consent 
the person whom payment was made, except for fraud 


The general rule proceeds upon the theory that when bank ac- 
cepts check draft itself depositing the credit the 
son presenting it, the amount the check, presumed know 
whether the check that time good not and, unconditionally 
accepts it, cannot thereafter repudiate this respect. The gen- 
eral rule has been recognized and followed this court. Burns 
Yocum, Ark. 127, 956, and Sanders Worthen 
Co., 122 Ark. 104, 182 549. 

American National Bank Miller, 185 338, the Court 
Appeals, Sixth Circuit, lays down the rule that where check 
was offered and received the drawee bank deposit, credited 
the depositor’s account and charged the account the drawer, the 
transaction constituted complete payment the check not 
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rescinded except for fraud mutual mistake. This case was ap- 
pealed the Supreme Court the United States and the judgment 
229 517, Ct. 883, Ed. 1310, under the 
style the American National Bank Miller. Mr. Justice Lamar, 
who delivered the opinion the court, the subject said: 


are some disadvantages sending check for collection 
directly the bank which drawn, but when such bank per- 
forms the dual function collecting and the transaction 
closed and, the absence fraud mutual mistake, equivalent 
payment usual course. National Bank Burkhardt, 100 
686, 689, Ed. 


are the opinion that the exceptions recognized the cases 
just cited are accord with the holding this court the subject. 
Arkansas Trust Banking Co. Bishop, 119 Ark. 373, 178 
422, the court said: 


only question this for the decision the jury was 
whether the bank accepted the check and became liable the payment 
the amount for which issued its deposit slip the drawee 
(payee?) thereof. The intention the parties the transaction could 
properly have been shown for the determination this question, and 
the bank having issued its regular deposit slip ticket for the amount 
the check the drawee (payee?) thereof, the burden rested upon 
show that was not payment the 


Again, Sanders Worthen Co., 122 Ark. 104, 182 
549, the court said: 


check taken bank and the bank receives and 
places the amount the the customer, the title the check 
vested the bank. The rule stated not absolute rule, but 
prima facie merely and yields the intention the parties, ex- 
press implied, from the circumstances.’’ 


well-recognized doctrine equity jurisprudence that fraud 
mistake vitiates every transaction. evident that the bank 
acted through mistake fact making the acceptance, should 
not bound thereby unless the other suffered some loss 
account its act making the acceptance. 

the case bar, loss was suffered the Bank Pettigrew. 
knew that Conneway had drawn the draft its favor payment 
antecedent indebtedness and that had funds the City 
National Bank that time with which meet it. also knew that 
intended the City National Bank Ft. Smith the 12th 
November and make arrangements for the payment the draft. 
Conneway was the bank when the post card copied our state- 
ment facts was received. Bank Pettigrew did not 
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ask him had made arrangements pay the draft with the City 
National Bank, but credited his account with the amount the draft. 
doing so, the Bank Pettigrew treated the post card ab- 
solute acceptance instead card advising that the draft had been 
received the City National Bank. true that the card its 
face, absolute acceptance, but, according the testimony the 
eashier the City National Bank, was not intended such, but 
was only intended notification that the bank had received the 
draft. 

also true that the bookkeeper credited the account Conneway 
with the sum $1,000, the face value the draft, the day that 
was received, but, according the testimony the cashier the bank, 
this was done through mistake. account the two previous days 
being holidays, accumulation business had come through the 
mails, and the routine work the bank was being done hastily 
Tuesday, which was the day the draft was received and which the 
transactions with regard were had the City National Bank. 
soon the cashier discovered that this had been done, examined 
Conneway’s account see had any funds deposit with which 
pay the draft. Finding that had none, directed the item 
charged off the books the bank and that the Bank Pettigrew 
notified that the draft was returned because the drawer had 
funds with which pay it. This was done during banking hours 
the day the 13th November, the day was credited, although 
the letter notifying the Citizens’ Bank Pettigrew that the draft was 
returned for non-payment for want funds was dated November 15th. 
The the City National Bank, however, testified that was due 
mistake the stenographer and that the letter was directed 
sent the 13th, although the mistake was discovered too late for 
mailed the train going Pettigrew that day. 

The City National Bank acted the duel capacity collecting 
agent the Citizens’ Bank Pettigrew, the holder the draft, and 
drawee. such case, there can acceptance delivery until 
the draft passes through the books the bank, charging the account 
the drawer and crediting the account the remitting bank and 
making complete transaction. First National Bank Murfreesboro 
First National Bank Nashville, 127 Tenn. 205, 154 965, 

Under the this case, evident that the City 
National Bank charged the amount the draft the account 
Conneway the hurry the day which was caused the accumula- 
tion business account the two previous days being holidays, 
and that there was intention treat the transaction completed 
until the close the day’s business. 
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The postal card was not intended absolute acceptance, but 
was only intended the bank card advising the Citizens’ 
Bank Pettigrew that the draft had been received. loss was suf- 
fered the Citizens’ Bank Pettigrew account the transaction. 

The result our views that the City National Bank never in- 
tended treat the transaction completed one and that had 
right correct the mistake when discovered the same day that 
Conneway had funds the bank with which meet the draft. 
The Citizens’ Bank Pettigrew, having been promptly notified and 
having suffered loss account the mistake, position 
that the facts this case did not bring within the exception 
that the acceptance was made under mistake fact. follows that 
the decree must reversed, and, inasmuch the case the plaintiff 
seems have been fully developed, its cause action will dismissed 
here. 


FORWARDING BANK NOT LIABLE WHERE 
CORRESPONDENT FAILS AFTER 
COLLECTING CHECK 


Crawford First State Bank Ketchum, Supreme Court Okla- 
homa, 251 Pac. Rep. 481 


bank which forwards check for collection not liable 
the depositor where correspondent bank fails after collecting the 
check from the drawee and while the proceeds are still its hands. 
This conclusion was reached under the rule which adhered 
number states, that collecting bank, using suitable care the 
selection its correspondent banks, will not held liable for the 
negligence defaults such correspondents. 


Action Crawford (Hoffman Tie Timber Co. substituted 
plaintiff) against the First State Bank Ketchum, for debt. Judg- 
ment for defendant. Plaintiff appeals. Affirmed. 

Jones Randolph, Muskogee, for plaintiff error. 

Rider, Vinita, for defendant error. 


STEPHENSON, C.—E. Braley, manager the Hoffman Tie 
Timber Co., January 7th, mailed his check, drawn the First 
National Bank Allen, payable the First State Bank Ketchum. 
The check bore indorsement the lower lefthand corner the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 267. 
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following language: ‘‘For Crawford.’’ Following the usual 
handling such item, the check was credited the ac- 
count Crawford, who drew his personal checks the account 
for the payment timber purchased for the Hoffman Tie Timber 
Co. Crawford acted agent for the Hoffman Tie Timber Co. 
purchasing the timber, and the disbursement the proceeds 
from the checks, deposited the bank. Several checks had been 
deposited the defendant bank and disbursed Crawford 
purposes prior the date the deposit the check controversy. 
The transaction substance was transfer the funds the Hoff- 
man Tie Timber Co. from the First National Bank Allen the 
First State Bank Ketchum, for the convenience, use and benefit 
the Hoffman Tie Timber Co. The check question was forwarded 
the First State Bank Ketchum, through the usual banking 
channels the Commerce Trust Co. Kansas City, which turn 
forwarded the Depositors’ State Bank Allen for collection. 
The latter bank presented the check the First National Bank 
Allen and received payment.. The Depositors’ State Bank forwarded 
draft the trust company for the proceeds the check collected from 
the First National Bank Allen, but, before the proceeds from the 
draft reached the First State Bank Ketchum, the Depositors’ State 
Bank closed its doors. The First State Bank Ketchum did receive 
returns from the check deposited the credit Crawford. 
Crawford had checked out the equivalent the check before the 
defendant received notice the failure the Depositors’ State Bank 
Allen. The check was charged back against the account 
Crawford, and Braley later sent his check balance the account. 
Crawford sued the First State Bank Ketchum for the amount 
represented the $1,000 check, for the reason that did not receive 
the returns from the check paid the drawee. the course the 
trial, developed that Crawford was merely the agent the 
Hoffman Tie Timber Co., and the latter was substituted party 
plaintiff. The trial the cause resulted judgment for the defend- 
ant. The plaintiff has appealed the cause here and assigns error 
for reversal that the judgment against the law and the evidence. 
substance, the evidence discloses that Braley used the First State 
Bank Ketchum his agent enable the Hoffman Tie Timber 
Co. transfer the funds the latter from the First National Bank 
Allen, for the use and benefit the Hoffman Tie Timber Co. The 
First State Bank Ketchum under these circumstances would liable 
only the event that was negligent the employment the means 
accomplish the services undertook perform agent for the 
Timber Company. The evidence shows negligence this respect, 
and shows that the check was forwarded for collection the and 
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ordinary manner. The act Braley sending second check later, 
balance the account, after was notified the failure the bank 
receive the proceeds from the check, shows that Braley did not treat 
the relation the defendant bank that debtor. think the 
receiving the check, and crediting the account Crawford under 
the circumstances with amount equal the check, did not create 
the relationship debtor and creditor between the parties. 

The evidence brings this case within the rules applied the case 
Bank Big Cabin English, Okl. 334, 111 386, which, 
operates cause the affirmance this appeal. 


ACTION PERSON RECEIVING TRADE AC- 
CEPTANCES AFTER MATURITY FROM 
ONE NOT HOLDER DUE COURSE 


Fagin Schilling, California District Court Appeal, 250 Pac. 
Rep. 574 


Three trade acceptances were given the defendant part 
transaction whereby the party whom they were given left 
with the defendant three washing machines, upon condition that 
would take them back they were not sold within days. 
The machines were subsequently returned, with the understanding 
that the acceptances would canceled and returned the defend- 
ant. After the machines were returned and subsequent the ma- 
turity the acceptances, the acceptances were transferred the 
plaintiff person who was not holder due course. this 
action the acceptances was held that the fact that the original 
holder took back the machines for which the acceptances were given 
would have been complete defense action brought him; 
and that the same defense was available against the plaintiff. 


Action Fagin against Frank Schilling. Judgment for 
plaintiff, and defendant appeals. 

Finley Cook and Bonestell, all San Fran- 
cisco, for appellant. 

Hadsell, Sweet Ingalls and Lewis Mitchell, all San Fran- 
cisco, for respondent. 


NOURSE, J.—Plaintiff sued upon three trade acceptances each 
dated May 22, 1922, each the sum $140, and payable 60, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 491. 
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and 120 days, respectively. Judgment went for the plaintiff for 
$527.23, covering principal and interest and allowance $92.50 
attorney’s fees. The defendant has appealed the judgment roll 
and bill exceptions. 

The papers suit were drawn the defendant his own order 
and him indorsed the Mfg. Co., which Vallen 
was the owner and manager. They were all delivered Vallen 
part transaction whereby Vallen left with the defendant three 
washing machines upon the condition that would take them back 
not sold within days. Before their maturity Vallen indorsed and 
delivered these trade acceptances Ringole, whose financial ar- 
rangements with Vallen are not made clear. After the date their 
maturity, Vallen, with the consent Ringole, assigned them the 
plaintiff, whom Ringole delivered them about year later the 
request Vallen and without any consideration passing Ringole 
from the plaintiff. the meantime Vallen had received from the 
defendant the three washing machines for which the paper had been 
given and this was well known Ringole when the transfer was made. 
The plaintiff was assistant manager and bookkeeper the Cadillac 
Co. and had all the means knowledge, did not actually know, 
the under which the acceptances were given and held. 
his answer the defendant relied two defenses—that there was 
failure consideration and that the plaintiff did not take through 
holder due course. The trial court found that the allegations 
the answer were untrue and the correctness that finding the only 
question before us. 

The evidence undisputed that the acceptances were executed 
part the transaction involving the sale the washing machines and 
that these had been returned Vallen, who promised the appellant 
and return the paper. This all occurred while the acceptances 
were the hands Ringole, who held them, not bona fide pur- 
chaser, but merely accommodation for Vallen. That the con- 
sideration for the paper had failed was known Vallen and Ringole 
before the transfer the respondent was made, and the latter had 
all the means for obtaining the same knowledge. 

That Ringole was not bona fide purchaser the acceptances ap- 
pears from his own testimony and this stands without contradiction. 
testified that did not sell them the respondent, ‘‘because 
sell them’’; that the sale was made directly Vallen; and 
that had merely delivered the acceptances the respondent under 
Vallen’s instructions. thus appears that respondent derived his 
title from Vallen, who was not holder due course, and follows 
that the acceptances were subject the same defenses they were 
non-negotiable. Section 3139, Civ. Code. action Vallen upon 
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these acceptances the fact that had taken back the machines for 

which the acceptances had been given would have been complete de- 

fense. Under the Code section cited the same defense was available 

against this respondent and upon the evidence the record judgment 

should have gone for the appellant. cannot, however, make find- 

ings this court, and the cause must sent back for new trial. 
Judgment reversed. 


Rehearing 


PER CURIAM.—The foregoing cause was heretofore heard 
this court and order entered herein March 31, 1926, the judg- 
ment the trial court was reversed. Upon the petition the re- 
spondent rehearing was granted and the cause reargued. are 
satisfied that the judgment should reversed for the reasons given 
our former opinion. 

Judgment reversed. 


CARRIER LIABLE DELIVERING SHIPMENT 
WITHOUT TAKING BILL LADING 


Orange National Bank Southern Pacific Co., Supreme Court 
Louisiana, 110 So. Rep. 329 


Where delivers goods shipped under order-notify 
bill lading, without taking the bill lading, the will 
liable the owner the bill lading for the market value 
the goods, with interest from the date the delivery, less the 
amount freight charges. 

this case, 650 cases condensed milk were shipped New 
Orleans one the defendant’s boats, consigned the shipper’s 
order, notify Goodman Beer, Inc. The shipper transferred the bill 
lading with draft attached and the plaintiff bank became the 
owner the bill and draft. After the goods arrived New 
Orleans, the defendant company delivered them Goodman 
Beer, Inc., upon that company’s giving indemity bond and with- 
out taking the bill lading. One the employees Goodman 
Beer, Inc., noticed that some the goods were bulging and was 
concluded that this was due the formation gas the milk 
due faulty manufacture. The milk was thereupon sold for 
$1,300. The market value the milk good condition was 
$3,257.02. 

was held that the plaintiff was entitled recover $3,257.02 
with interest from the date when the goods were delivered Good- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 147. 
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man Beer, Inc. The defendant was not entitled any reduc- 
tion account the alleged deteriorated condition the milk 
because did not appear that the milk had been examined 
disinterested witness. 


Suit the Orange National Bank against the Southern Pacific 
Co. From judgment for plaintiff, defendant appeals. Judgment 
amended and affirmed. 

Denegre, Leovy Chaffe, New Orleans, for appellant. 

Dart Dart and Louis Guidry, all New Orleans, for appellee. 


OVERTON, J.—The Rogers Milk Products Co., shipped, 
January 24, 1923, from Pulaski, Y., New Orleans, La., 650 cases 
Rogers brand sweetened condensed milk its own order, notifying 
Goodman Beer, and transferred the bill lading with draft 
attached; the plaintiff herein being the present holder the bill 
lading and draft. The initial the goods was the New York 
Central Railroad Co., and the delivering carrier was the defendant 
herein, the Southern Pacific Co. The shipment arrived New Orleans 
February 21, 1923, board one defendant’s steamships, and 
upon arrival was unloaded the docks, and Goodman Beer, Inc., 
notified the arrival. The shipment remained the docks for about 
two weeks, one presenting the bill lading, when, under the rules 
the dock board, became necessary remove the goods licensed 
warehouse. Goodman Beer, Inc., had the shipment removed its 
warehouse. The shipment was held that company, apparently for 
the account defendant, until March 22, 1923, when the company, 
not being able present the bill lading, gave defendant indem- 
nity bond for the goods, and took possession them, and held them, 
owner. Shortly thereafter Goodman Beer reached the conclusion 
that something was wrong with the shipment, since, according the 
version official and employee the company, some the 
cases, containing the cans milk, were bulging. Examinations were 
then made the official and the employee Goodman Beer, who 
had noticed the bulging, and the conclusion was reached that the bulg- 
ing was due the formation gas the milk, caused deteriora- 
tion, brought about, long before deterioration should have been ex- 
pected, faulty manufacture. Goodman Beer then attempted 
sell the milk; and, after some effort this direction, sold it, the 
latter part May, 1923, person named Groetch, whose given 
name not disclosed the record, for case, $1,300 for the 
entire shipment. The milk, properly manufactured and good 
condition, was worth the market here $3,257.02 above the freight 
charges. 

This suit brought the holder the bill lading against 


THE BANKING LAW JOURNAL 289 


the Southern Pacific Company recover the value the milk, above 
the freight charges, which alleged the aforesaid sum 
$3,257.02. This suit based upon the theory that defendant has failed 
deliver the goods and has placed beyond its power 
delivering them third person without the presentation the 
lading therefor. 

The shipment was interstate shipment, and having been made 
under order bill lading, defendant should not have delivered 
except upon presentation and surrender the bill lading the 
lawful holder thereof, and the event the loss destruction the 
bill lading, then only upon order court and fhe execution 
proper bond. Sections 10, and Act August 29, 1916, ch. 415, 
Stat. 540, Fed. Stat. Ann. 1918 Supp. pp. and (U. 
Comp. St. 8604e, 8604ee, Defendant did deliver the goods 
one who was not the holder the bill lading, and hence liable. 
fact, conceded that defendant liable for something, the only 
question being for how much. 

The rule that the measure damage for conversion the 
carrier goods intrusted for transportation the value the 
goods the time and place the conversion. 277, par. 396; 
929, par. 386. From this amount the freight charges 
the shipment should deducted, for the payment such charges 
necessary enable the shipper holder the bill obtain possession 
the shipment, and the shipper holder should not permitted 
enrich himself the expense the carrier. See Hutchinson 

The case bar, however, involves the further question, whether 
not after having delivered shipment, intrusted it, 
third person, not entitled receive the shipment, thereby placing 
beyond the power the shipper, the holder the bill lading, 
show the condition the goods, the time their conversion, may, 
when sued for their value, offer evidence tending show that the 
goods had deteriorated, order reduce the amount that otherwise 
might recovered, based upon examination made after the date 
conversion. our view, not clear that the carrier, under such 
circumstances, may offer such evidence for such purpose. Granting, 
however, that may, and probably may, still appears clear 
that the evidence, offered, should establish clearly and con- 
that the goods had deteriorated order warrant re- 
duction the amount below that which should allowed had the 
goods not deteriorated, and must, other respects, clearly warrant 
the deduction. This so, due the disadvantageous position, 
such case, which the shipper holder the bill placed the 
carrier rebutting the evidence offered the latter, for the purpose 
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showing that the goods, though properly cared for, had deteriorated 
the time the conversion. Were the rule otherwise, the shipper 
holder the bill would frequently the mercy the carrier. 

The evidence offered plaintiff makes prima facie case that 
the milk was good condition when left the factory, and should 
have been such condition when was delivered defendant 
Goodman Beer and bond taken for it. The evidence offered 
show that the milk had deteriorated spoiled, observed the 
trial judge, does not satisfactorily establish that had. disinter- 
ested person examined the milk, and gave evidence concerning its con- 
dition. Defendant, itself, far the record discloses, caused 
examination made it. Groetch, whom the milk was sold, 
was not put upon the witness stand, nor summoned for the trial. The 
only examinations made were official and employee Goodman 
Beer, which concern, have seen, directly interested the 
result this case. These examinations, observed the trial court, 
were not thorough. The only remaining evidence relied upon de- 
fendant show the condition the milk evidence given 
chemist. This witness made examination the milk. His evidence 
rests, part, upon the description the milk, given the official 
and the employee who made examination it, and the remainder 
his evidence consists criticism the manner which the milk 
was manufactured. far his evidence rests upon the descrip- 
weight than theirs, and far consists criticism the 
methods which the milk was manufactured, may observed 
that the witness not experienced the methods manufacturing 
milk. 

Our conclusion that defendant has not satisfactorily established 
that the milk had deteriorated, and hence was not worth what 
otherwise would have been, and especially has not shown this clearly 
and convincingly, which, under the circumstances the case, 
should have done, say the least. 

Defendant also urges that plaintiff was not affected the mis- 
delivery the milk until made such demand for the milk would 
authorize and require the deliver it, and that effort was 


made plaintiff obtain from defendant until many months 


its misdelivery. However, think that plaintiff was affected the 
moment defendant placed beyond its power deliver the goods 
it. that moment plaintiff’s cause action arose. could have 
served useful purpose have demanded delivery after defendant 
had placed beyond its power make delivery. Such demand 
would have been vain. 

The trial court rendered judgment for plaintiff prayed for; 
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that is, for $3,257.02, which was the market value the goods the 
time the conversion less the freight charges. The court also allowed 
legal interest this amount from February 24, 1923, until paid. 
The judgment correct, save that interest should have been allowed 
from the date conversion, which was March 22, 1923. 

For the reasons assigned, the judgment appealed from amended 
make the interest run from March 22, 1923, instead Feb- 
ruary 24, 1923, and, thus amended, affirmed; appellant pay 
the cost appeal. 


SELLER AND PURCHASER BANK STOCK 
JOINTLY LIABLE CREDITORS UPON 
BANK’S INSOLVENCY 


Gill State rel Freeling, Atty. Gen., Supreme Court Oklahoma, 
250 Pac. Rep. 506 


Where bank becomes insolvent within one year from the date 
the transfer shares stock and the transfer has not been 
authorized approved the bank commissioner, both the seller 
and the buyer such shares are jointly liable the creditors 
the bank the amount the stock transferred, view the pro- 
visions Oklahoma Compiled Statutes 1921, 4177. 


Suit the State, the relation Freeling, Attorney Gen- 
eral, against Mrs. Nil Gill and another, recover double liability 
shares the capital stock the Bank Commerce Okmulgee. 
Judgment for relator, and defendant named appeals. and 
remanded with directions. 

Hiatt Hannigan, Okmulgee, and Edward Spiers, Oklahoma 
City, for plaintiff error. 

Cochran Ellison, Okmulgee, for defendant error. 

Oklahoma City, for banking department. 


MAXEY, C.—Prior May 1921, Shock was the owner 
the shares capital stock the Bank Commerce Okmulgee, 
the par value $100 share, and said day May, 1921, 
Shock sold and assigned his shares bank stock Mrs. Nil 
Gill. 

Mrs. Nil Gill filed her answer, admitting the purchase said 
stock May 1921, and that the double liability claim had not been 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1185. 
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paid, and denied the other allegations the petition, and later filed 
her amended answer, which contained the same general admissions and 
denials, with the additional allegation the failure the part the 
bank commissioner comply with the Oklahoma banking laws, and 
later filed amendment said amended answer which was treated 
cross-petition the trial court. 

The case was tried the 21st day March, 1925, and the court 
rendered judgment for plaintiff said double liability the sum 
$2,990 and interest, and further declared that Shock, one the 
defendants below, have and recover judgment against the codefendant 
Mrs. Gill for any amount might compelled pay the plaintiff 
below under said judgment, and that entitled execution against 
the property Mrs. Gill for any amount the judgment collected 
from him. Both defendants excepted the findings the court, and 
gave proper notice, and filed their separate motions for new trial, which 
was overruled, and the defendants excepted, and gave notice open 
their intention appeal, and were given extension 
time make and serve case-made. The case-made was served, settled, 
and signed due time, and the case appealed this court. 

Plaintiffs error have assigned eight errors, but they are all 
grouped together the argument. The plaintiff error argues that 
the evidence failed show that any time the Bank Commerce 
was insolvent, that any ground existed for assessment its stock- 
holders, and that said evidence fails show the performance said 
bank commissioner any the acts under the Oklahoma banking 
laws before the stockholders could held for said double liability 
any event. 

Under the fifth and sixth assignments error, plaintiff error 
contends that there was primary secondary liability between 
Shock and Mrs. Gill, but that they were jointly liable under the 
statute, the bank failed within one year from the date transfer, 
and the controversy this appeal seems largely between 
Shock and Mrs. Nil Gill over the question whether one both 
them are liable for the double liability. Section 4177, Compiled 
Statutes 1921, follows: 


owner any the shares the capital stock any bank- 
ing corporation, may make disposition such shares written 
assignment indorsed upon the certificates stock and delivery 
the same, but such assignment shall effectual transfer the title 
such shares stock until the same are transferred upon the stock 
books the corporation. Any shareholder who shall sell, assign, 
any manner dispose his shares stock, shall, the event the 
insolvency such corporation, continue liable jointly 
with the owner thereof, the extent the liability such owner, 
for period one year from the date the transfer such shares 
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upon the books such corporation, until the bank examined 
and the sale approved the state bank 


The same question involved this case was before this court the 
ease State rel. Strain, Bank Commissioner, Fieming et. 
(Okl. Sup.) 247 688, not yet officially reported. that case the 
petition alleged that the 21st day December, 1922, the First State 
Bank Wagoner was declared insolvent, and that, after applying all 
available assets said bank the liquidation its liability, there was 
deficit the sum $220,000. The petition further alleged that 
Leonard was the owner five shares the capital stock said 
bank, the par value $500 each, and that the day 
September, 1922, transferred, sold, and assigned said five shares 
capital stock said bank Fred Fleming; that said transfer was 
within one year prior the day insolvency said bank; that the 
transfer was not authorized approved the bank commissioner 
and prayed judgment against Leonard and Fleming the sum 
$500, with interest. The defendant Leonard filed his demurrer 
plaintiff’s amended petition, which demurrer was the court sus- 
tained and the action dismissed, with prejudice. The question 
presented this court that appeal was construction placed 
upon section 4177, above quoted. was contended that case that, 
Leonard having sold his stock the bank Fleming avout three 
months prior the time the bank was declared insolvent, under the 
above section the statute the seller and purchaser the stuck are 
jointly liable for the amount stock. the other hand, con- 
tended Leonard that not liable, unless the bank was insolvent 
the time the transfer the stock. 

will seen, from the above quotations from the Case, 
that the facts are the same the facts the case bar. the 
Fleming Case the court held that both Leonard and Fleming are jointly 
liable, and reversed the case and remanded it, with directions pro- 
ceed accordance with the view expressed said opinion. The same 
question was raised that case primary and secondarv liability 
that raised this case, and the court that cites the case 
Harper Carroll, Minn. 152, 145, and commenting 
that case this court compares the section the state banking law 
Minnesota (Gen. St. 1894, 2501) with section 4177 our Statutes, 
above quoted, and points out that, while the Minnesota court held that 
there was primary and secondary liability the part the seller 
and purchaser stock involved, the Supreme Court Minnesota has 
not adhered the opinion Harper Carroll, supra, and the 
Northwestern Trust Co. Bradbury, 112 Minn. 76, 127 
386, that court said, commenting upon the language the 
statute: 
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liability shall continue for one year after such transfer’ 
means that the creditor’s cause action must accrue within one year 
next after the transfer, or, other words, the contingent liability 
the stockholder respondent for the debts the corporation upon its 
insolvency must become absolute the occurrence such insolvency 
within the year next after the recorded transfer his stock, but, 
such cause action does accrue within the year may enforced 
any time within the general statute limitations six 


And this court, discussing the case Harper Carroll, supra, 


‘‘is the only case cited defendant which our judgment 
all applicable the provision the statute under consideration, 
and from the later opinions the Supreme Court Minnesota 
appears that the rule laid down that case was not adhered to, and, 
guided the construction the statute before us, because, 
said heretofore this opinion, the language the act plain and 
unambiguous that does not need voluminous citation authorities 
make its meaning 


The Fleming Case the latest expression this court the ques- 
tion involved this case, and think decisive this case. Under 
the rule laid down the Fleming Case, both Shock and Mrs. Nil 
Gill are jointly liable this suit, and was error the part the 
trial court give judgment against Mrs. Gill Shock, for any amount 
that might required pay the plaintiff. 

The judgment should against Mrs. Nil Gill and Shock 
jointly, and the case reversed and remanded the trial court, with 
directions set aside the judgment far concerns the judg- 
ment against Mrs. Gill favor Shock for any amount might 
required pay. 


INDORSER OVERDUE NOTE ENTITLED 
NOTICE DISHONOR 


Baker Valentine, Court Appeals Kentucky, 288 Rep. 771 


The indorser overdue note must present for payment 
within ‘‘reasonable time,’’ which such period after the indorse- 
ment will enable him the exercise reasonable diligence 
present it, and dishonored must give notice the in- 
dorser. does not the indorser discharged. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 801. 
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others. Judgment for plaintiffs, and named defendant appeals. 
firmed part, and reversed part. 

Coleman Taylor, Russellville, for appellant. 

Smith, Russellville, for appellees. 


SAMPSON, J.—Appellant, Baker, sold tract land Logan 
Long for $5,500, which sum $2,000 was paid 
the balance being evidenced three notes, two for $1,000 each, and 
one for $1,500, due and payable December 1920, December 1921, 
and December 1922, respectively, with interest, lien being retained 
the property secure the payment the notes. Baker held the 
notes for some time and then sold and transferred them others. One 
these transactions was between him and appellee Valentine. Baker 
purchased land from Valentine, paid him some money, transferred 
him the $1,500 Long note, and gave his own personal note for the 
Valentine retaining lien secure the payment the balance 
the purchase price. Another one the notes was transferred 
Mrs. Herndon. transferring the notes Baker indorsed them, but 
seems that appellee Mrs. Herndon and appellee Valentine took the 
notes indorsed after they were due. Suit was instituted the notes 
Valentine and Mrs. Herndon against Long, the maker the 
notes, and appellant Baker and Wilhein. The lower court 
adjudged the liens Valentine and Mrs. Herndon equal dignity 
and enforced the same against the lands, directing the lands sold 
and the proceeds, sufficiency thereof pay the notes held 
Valentine and Mrs. Herndon, appropriated the purpose. The 
court also adjudged Valentine entitled lien the land which 
transferred Baker, and also adjudged that both Mrs. Herndon and 
Valentine have recovery the balance due after the proceeds the 
sale the lands were exhausted, that should happen, against appel- 
lant, Baker, his indorsement the notes, and this part 
the judgment that Baker complains. 

defense the suit the notes, Baker pleaded that the holders 
the indorsed notes had not presented them due course for pay- 
ment, nor served him with notice dishonor, they were dishonored, 
and that for that reason was released from obligation. reply 
that plea appellees averred that Baker had his acts and conduct 
waived presentment notice dishonor. Our Statutes, section 
3720b89, provides: 


herein otherwise provided, when negotiable instru- 
ment has been dishonored nonacceptance nonpayment, notice 
dishonor must given the drawer and each indorser, and any 
drawer indorser whom such notice not given 
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Construing this section, have held that notice dishonor must 
given every indorser whether for accommodation otherwise. 


First National Bank Bickel, 154 Ky. 156 859; 


County Bank Elbert al, 143 Ky. 750, 792. 
contended appellees, notice dishonor may waived, and 
subsection 109 our Negotiable Instrument Law provides: 


dishonor may waived, either before the time giving 
notice has arrived, after the omission give due notice, and the 
waiver may express 


the case Doherty First National Bank, 170 Ky. 810, 186 
937, was held that notice dishonor may expressly im- 
pliedly waived before after time notice. The statute also pro- 
vides that where waiver notice embodied the instrument, 
binding upon all concerned, but that where waiver written above 
the name the indorser only binds only the indorser. 

the case Farmers’ Savings Bank Katterjohn, 
137 Ky. 427, 125 1071, Ann. Cas. 1912A, 439, adopted the 
rule that waiver notice dishonor negotiable instrument 
must established clear and satisfactory proof. Adopting the 
rule the Massachusetts Court Glidden Chamberlin, 167 Mass. 
486, 103, Am. St. Rep. 479, quoted with approval the 
reasons set forth the opinion part follows: 


unqualified admission liability, direct promise pay, 
which imports such admission, evidence the most satisfactory 
kind. Evidence conversations which are equivo- 
cal their character and which not import clear admission 
liability, amount promise pay, and which are con- 
sistent with the view that the indorser was merely seeking avoid 
postpone suit against himself, are not satisfactory evidence either 
prove actual notice re-establish the indorser’s liability after 
has ceased for want demand 


the Katterjohn Case, held that the indorser did not make 
promise pay and did not acknowledge his liability the note, but 
said: 

promise renew was not admission liability, for 
may have been willing renew, and not 


the instant case Baker, the indorser, shown the evidence 
Mrs. Herndon, Valentine, and Long have insisted upon more than 
one that the land for which the notes were given, sold 
the time the notes became due, would not bring enough money with 
which pay the indebtedness and advised Long continue pay the 
interest the notes and carry the notes until the price land 
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that vicinity became normal and the sale the lands would realize 
more money not enough pay the full amount the notes, and 
this information was Long communicated both Valentine and 
Mrs. Herndon, the holders the notes. does not, however, appear 
that appellant Baker authorized Long communicate his advice 
wishes the holders the indorsed notes. Nor does appear that 
appellant Baker said anything the kind either the holders 
the notes, although did talk them about the notes and did say 
them, substance, that prices land that vicinity that time 
were low and that sale the land would not realize enough money 
satisfy the notes, but that the sale the land was postponed be- 
lieved lands would bring more money. made direct promise 
pay the notes either the holders thereof, nor did even offer 
renew the notes. From this evidence does not clearly appear that 
Baker acknowledged liability the notes. Certainly the proof was 
not clear and upon that point. There was unqualified 
admission liability required our rule. 

Appellees insist that the notes were past due the time appellant, 
Baker, indorsed them and transferred them for value appellees, and 
for this reason cannot avoid liability because had knowledge 
the failure the payor take the notes, and was therefore aware 
their dishonor and cannot require notice that fact. The rule 
seems well established that where overdue note indorsed 
the payee and transferred, the indorser placed upon the 
footing bill exchange, payable demand, and the indorser 
liable upon averment and proof demand from the maker, and notice 
the indorsers the maker’s failure pay. The holder such 
note bound present for payment within reasonable time, and 
dishonored give notice thereof the indorser, otherwise the 
indorser discharged from liability. Patterson Todd Lemon, 
426, Am. Dec. 622, and many other cases there cited. the 
ease Bassenhorst Wilby, Ohio St. 333, 75, was ex- 
pressly held that the the maker his inability pay, 
though known the indorser, did not fix his liability the absence 
notice required Negotiable Instruments Act. the same 
case was held that promissory note, negotiable form, though 
overdue, still being transferred indorsement, and when 
transferred the indorser the absence anything the con- 
trary, liable upon the indorsement, reasonable time thereafter 
the note presented the maker for payment and notice dishonor 
given case not paid. ‘‘reasonable time’’ such the 
lapse such period after the indorsement as, under all the circum- 
stances, will enable the holder, the exercise reasonable diligence, 
present the note for payment, and does not act within such, 
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time the indorser discharged. would seem follow that even 
though the notes were indorsed and transferred appellant, Baker, 
after having become overdue, yet was entitled demand and notice 
within reasonable time after the indorsement was made and payment 
refused, and the holders the indorsed instrument failed present 
them the maker, Long, for payment, and upon their dishonor, 
give notice Baker, the indorser, such dishonor, the indorser was 
relieved from liability. 

The part the judgment the lower court holding the appellant, 
Baker, liable indorser upon the notes, was erroneous, and that 
extent the judgment reversed; all other respects affirmed. 

Judgment reversed part, and affirmed part. 


GIFT BONDS 


Burg Brown, Supreme Court Wisconsin, 210 Rep. 702 


The owner bonds, prior his death, told several persons 
that had made gift the bonds woman who acted his 
nurse. had the bonds placed envelope upon which 
wrote that they were the property the nurse and transferred 
them from his lock box hers, where they remained until his 
death. was held that there was valid gift the bonds and 
that the nurse was entitled them against the decedent’s ad- 
ministratrix. 


Action Emma Burg, administratrix the estate Kelley, 
deceased, against Anna Brown recover certain bonds and securities. 
From judgment favor plaintiff, defendant appeals. Reversed, 
with direction. 

This appeal from judgment favor the plaintiff 
against the defendant. Action was brought the administratrix 
the estate Kelley, deceased, recover certain bonds and se- 
claimed the property said Kelley the time his 
death. defendant’s answer she claims the owner the prop- 
erty, and the trial appeared that she claimed such owner 
reason gift said Kelley her during Kelley’s lifetime. The 
was tried before jury, and the jury found that the time his 
death Kelley was the owner the bonds question. Judgment 
was entered accordingly, from which the defendant appeals. 

Charles Gorman, Milwaukee, for appellant. 

Anderson, Donovan Steinle, Milwaukee, for respondent. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 466. 
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CROWNHART, J.—E. Kelley was physician, and lived the 
city Milwaukee during the times referred herein. had his 
office his residence. had been married, but was divorced the 
year 1905. From 1902 the defendant, Anna Brown, worked his 
residence maid and practical nurse, and, after separated from 
his wife, she continued look after the home the deceased and 
render service maid and practical nurse more less continuously 
until the time Dr. Kelley’s death. There question but that 
Anna Brown rendered faithful, competent and valuable service Dr. 
Kelley. short time prior his death, when the doctor was ailing, 
she took care him personally and his home. All the time after 
Dr. Kelley’s Miss Brown made her home with Dr. Kelley, and 
was considered the doctor member his family, although she 
was doing outside work much the time. 

March 27, 1918, Dr. Kelley procured lock box the Second 
Ward Savings Bank, being box 690. This box was taken out the 
name Dr. Kelley and Anna Brown, and was used jointly the 
two until August 25, 1923, when Dr. Kelley secured lock box 
the same bank, No. 1210, the name Anna Brown. Securities were 
put into the box September 1923, among others envelope con- 
taining all the bonds question, except one, upon which was written 
the handwriting Dr. Kelley, ‘‘Property Miss Anna Brown.’’ 
Anna Brown had the sole and exclusive right entry box 1210 
from September 1923, September 12, 1923, when she gave Dr. 
Kelley written permission enter same, and that day the doctor 
entered both boxes alone. October 1923, both Dr. Kelley and 
Miss Brown entered both boxes, and thereafter all the bonds issue 
were box 1210. Dr. Kelley did not again enter either box, and Anna 
Brown had the exclusive possession the keys both boxes. 
August 25, 1923, Dr. Kelley executed bill sale his automobile 
Anna Brown, and mailed her where she then 
was. February, two three weeks before his death, Dr. Kelley re- 
quested Miss Hirsch telephone for Miss Brown come attend 
him, which she did, and Miss Brown came and nursed the doctor until 
died. 

Dr. Kelley died intestate March 1924. Prior his death 
had been able around continuously, and the day his death 
was up, fully dressed, and reclining couch. the trial, 
witness testified that she had been friendly terms with Dr. Kelley 
for years, and shortly after his Dr. Kelley told her that 
would leave everything Miss Brown anything happened him; 
that continuously made statements the same effect whenever she 
met him; that October 15, 1923, Dr. Kelley told the witness that 
had given Miss Brown bonds pay off what she had done for him, 
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had always intended do. said the amount was nearly 
$6,000. January, 1924, Dr. Kelley told the witness that had 
given the appellant his 

Another witness testified that had known Dr. Kelley for years, 
and that Dr. Kelley had taken care him professionally until the 
latter part 1923, and had for his wife and children. Several 
times had had conversations with Dr. Kelley relative Anna 
Brown. remembered conversation that had with Dr. Kelley 
the latter part October, 1923, wherein the doctor said that had 
taken care Miss Brown best could, and that had given 
Miss Brown bonds the extent approximately $6,000; also that 
had given her bill sale his car. The bonds controversy were 
the face value $5,600. the time Dr. Kelley’s death, the 
bonds were the lock box Anna Brown, and were taken her that 
day the next day her attorney and left his custody. 

Dr. Kelley left one sister and two brothers surviving him, who were 
his heirs. left property substantial value aside from the 
bonds question. The relations between Dr. Kelley and his brothers 
and sister were not close intimate during the later years his life, 
but there nothing that they were not cordial, that there 
had been any difficulty between them. 

the contention the defendant that the great preponderance 
the evidence shows that the bonds question were owned Anna 
Brown. claimed that they were found her possession; that 
defendant’s relation Dr. Kelley were such that was duty 
bound provide for her because the services which she had ren- 
dered him over term years; that realized his obligation his 
part; and that made gift and delivery the bonds Anna 
Brown before his death; and that this gift was evidenced the ad- 
mission Dr. Kelley writing, and statements third parties 
such gifts; that there evidence that Dr. Kelley had possession of, 
owned, the bonds after September 1923. 

There much said favor the defendant’s claim. There 
question about her services Dr. Kelley. Such services were 
valuable, and there seems have been very great reliance Dr. 
Kelley upon Miss Brown. was her that turned his last ill- 
ness. Their personal relations, and their relations with reference 
property, were intimate, both using the same lock box, where Miss 
Brown kept bonds that she had purchased from time time, but there 
suggestion that their relation was meretricious. Evidently sens- 
ing his approaching dissolution, Dr. Kelley, August 25, 1923, con- 
veyed his automobile bill sale Anna Brown, and procured 
lock box the name Anna Brown. Thereafter, September 
1923, apparent that transferred his bonds from his own lock 
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box that Anna Brown, envelope which wrote, his 
own ‘‘Property Miss Anna This would seem 
conclusive evidence his intent transfer his property gift 
otherwise Anna Brown. Anna Brown was precluded statute 
from giving any testimony the transaction, but the evidence and 
the inferences drawn from the facts are very strong, showing 
that the doctor did actually transfer the bonds issue gift Sep- 
tember 1923, Anna Brown. There evidence the con- 
trary, and facts from which reasonable inference may drawn 
the contrary. There but little dispute the evidence. The 
witnesses seem have been fair and truthful. The issue largely 
one law rather than fact. 

the judgment this court that the verdict the jury was 
unwarranted from the evidence, and that the bonds issue are the 
property the appellant virtue gift from Dr. Kelley. 

The judgment the circuit court reversed, with directions 
enter judgment accordance with this opinion. 


MAKERS LIABLE NOTE SOLD USURIOUS 
DISCOUNT 


Lake Street Sash Door Verin, Supreme Court Minnesota, 
211 Rep. 161 


The makers note, who received full value for their obliga- 
tion and who were not parties any usurious transaction con- 
nection therewith, cannot avoid liability the note the ground 
that was subsequently sold usurious discount. 


Action the Lake Street Sash Door Co. against Mary Verin 
and others. From order denying defendants’ motion for amended 
findings new trial, they appeal. Affirmed. 

Leonard, Street Deinard, Minneapolis, for appellants. 

Kelly, Berglund Johnson, Minneapolis, for respondent. 


STONE, J.— Action promissory note, wherein, after trial 
without jury, defendants appeal from the order denying their motion 
for amended findings new trial. 

very brief statement the case sufficient show that the 
learned trial judge was right finding against defendants their 
one defense usury. December, 1923, Standard dome Building 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1294. 
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Co., corporation, owed plaintiff $4,653.98. The claim was rendered 
secure lien upon apartment house property. 
that time the defendants Verin were indebteded Mr. Gruesner, 
president the Standard Home Building Co., the sum $5,000, 
which was part the purchase price certain real estate. Gruesner, 
being desirous ridding the apartment house property plaintiff’s 
lien, proposed that the latter release the same, accept the $5,000 Verin 
note for $4,250, discount $750, and permit the balance the 
lien claim stand open account. That proposition was accepted, 
and the note suit taken directly plaintiff payee. secured 
second mortgage upon the premises purchased the Verins from 
Gruesner. That property has since been conveyed defendant Ida 
Gruesner deed whereby she grantee assumed and agreed pay 
the indebtedness. upon that assumption the debt that she 
joined defendant. 

The record contains proof, there suggestion even, that the 
Verins did not get full value for their note. not claimed that 
plaintiff Gruesner exacted from them that they paid anything 
bonus, usurious otherwise, for the forbearance the money 
owing from them. The sole argument for the defense that, inasmuch 
was agreed between Gruesner and plaintiff that the latter should 
take the note rate discount excess the maximum legal rate 
per cent., there was usury matter law. cannot 
hold. 

The fact that plaintiff surrendered its perfectly good lien and took 
exchange second mortgage, upon another property, might itself 
make difficult sustain claim usury, even the issue arose 
between plaintiff and Gruesner, his company, the Standard Home 
Building Co. But neither Mr. Gruesner nor his company party 
the contract now suit. long the Verins were neither subjected 
the exaction usurious bonus nor parties the promise one, 
but the contrary got full value for their obligation, they cannot 
defend simply because some third party may have used their obliga- 
tion transaction his own which was tainted with usury. 
usury has been taken upon the note suit. assume usury 
the transaction between the Standard Co. and Mr. Gruesner, the 
effect thereof must confined the contract whereby the usury was 
exacted. That contract entirely independent the one expressed 
the note suit, the creation which, the bare statement 
indicate, there was usury. For reasons indicated, the note 
not within the condemnation our statute against usury. Sections 
7036-7038, 1923. its inception, the doings between the 
Verins and the Gruesners, was free from usury. Therefore could 
not invalidated any subsequent usurious transaction the per- 
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petration which happened instrument. Nichols Fear- 
son, Pet. 103, Ed. 623. 

The cases urged upon the contrary are illustrated Thomp- 
son Thompson, Mass. 135; Gibson Fritsoe, Call (Va.), 62, 
Am. 502; Zabriskie Spielman, Law, 35. each one 
them the usury was exacted the defendant himself the taking 
the very obligation upon which was sued. There argument 
Newman Williams, Miss. 212, upon which appellant may legiti- 
mately depend. its application this case, however, that argu- 
ment has little force, for the result Newman Williams was hold 
the defendant liable the full extent their obligation. The usurious 
interest which had been exacted the plaintiff, the indorsee their 
note, taking over from the payee, was decreed the latter, who 
was party the suit. 

far the defendant Ida Gruesner concerned, she might 
estopped even though there had been usury the taking the very 
note suit. Scanlan Grimmer, Minn. 351, 146, 
Am. St. Rep. 326; Alt Banholzer, Minn. 57, 674. 
Error assigned because specific finding was made with respect 
the issue usury. None was necessary, for the findings concerning 
the note, which established its validity, are clear negation usury. 
That enough. 

Order affirmed. 


WAIVER RIGHT SUED COUNTY 
RESIDENCE 


Shows Jackson, Supreme Court Alabama, 110 So. Rep. 273 


provision the face note whereby all the parties 
the note waive presentment, notice, and protest, and consent 
sued particular county not binding upon indorser who 
signs the back the note and specifically waives only present- 
ment, notice, and protest and the right exemption personal 
property. 


Banks for the state Alabama, administering the affairs the Mer- 
chants’ Bank, against Shows. From judgment for plaintiff, 
defendant appeals. Reversed and remanded. 

James Mayfield and Henry Meader, both Montgomery, 
for appellant. 


Steiner, Crum Weil, Montgomery, for appellee. 
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THOMAS, J.—The trial the facts was had before the court, 
without jury, and the evidence was ore The result such 
trial will not disturbed unless clearly wrong contrary the 
great weight the evidence. such the finding fact ac- 
corded the same presumption the verdict jury. 

Appellee sued appellant the circuit court Montgomery county 
seeking recover from him indorser negotiable promissory 
note executed the Bank Luverne, maker, the Merchants’ 
Bank Montgomery, September 21, 1921, and payable October 
21, 1921, indorsed the back appellant-defendant. the face 
the note appears the following: 


parties this note, whether maker, indorser, surety guar- 
antor, each for himself, hereby severally waive this debt, any 
renewal thereof, all right exemption under the Constitution and 
laws Alabama any other state personal property, and they 
each severally agree pay all costs collecting securing, 
attempting collect secure this note, including reasonable at- 
torney’s fee whether the same collected secured suit other- 
wise. And the maker, indorser, surety guarantor this note 
severally waives demand, presentment, protest, notice protest, suit 
and all other requirements necessary hold them, and they agree 
that time payment may extended without notice them such 
extension. The bank which this note payable hereby authorized 
apply after maturity, the payment this debt any funds 
said bank belonging the maker, surety, indorser, guarantor 
any one them. should become necessary sue this note, 
the owner thereof may bring suit thereon against the maker in- 
dorser, both, either Montgomery county, Ala., the county 
our residence, although the maker indorser may not have 
been resident Montgomery county, 


the back the said note was printed the following language: 


indorser this note hereby waives all right exemptions 
personal property, and agrees pay reasonable attorney’s 
fee for collecting attempting collect this debt; also waives notice 
demand, protest and 


Beneath this language the back said note appears the indorse- 
ment Shows, the defendant. the time making said 
note, and all times subsequent thereto, said indorser, Shows, was 
resident Crenshaw county, Ala. 

The defendant appeared specially and duly filed the four pleas 
abatement (numbered 12, and 14) exhibited the record. The 
first plea abatement took the point that the defendant, indorser, 
had never contracted away waived his right sued the county 
his residence, Crenshaw county. The second set the Act 
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1923, approved February 10, 1923, 55, amending section 6110 the 
Code 1907 adding thereto the following language: 


agreement stipulation, verbal written, whereby the 
venue herein prescribed proposed altered changed that 
suits may brought contrary the provisions this section, void.’’ 


This act was effect prior the filing this suit. Pleas 
and set the fact that defendant was resident Crenshaw 
county and not resident Montgomery county. Demurrers all 
defendant’s pleas abatement having been sustained, all pleas 
the merits were withdrawn, and defendant pleaded short con- 
sent any matter that might specially pleaded, with leave the 
part the plaintiff reply like manner, the same all respects 

Assignments error inclusive, are directed the action 
the court sustaining demurrers defendant’s plea abatement 
which plea took the point that the indorser had not waived his right 
sued the county his residence, and that such waiver was 
part the contract which had entered into. has been held 
this court that waiver exemptions contained the face 
note not binding one indorsing said note the back thereof 
under the provisions the statute (Code 1097, §5021). Jordan 
Long, 109 Ala, 414, 417, So. 843; Consolidated, ete., Co. Malik, 
207 Ala. 120, So. 262; Anniston City Nat. Bank, 
157 Ala. 577, 582, 583, So. 62, 131 Am. St. Rep. 71. settled 
that: 


stipulations imported the indorsement constitute new 
contract, independent that evidenced the contract the maker 
the note, based upon new and independent consideration, and im- 
posing liabilities and obligations the indorser which not rest upon 
the maker. Rand. Com. Paper, 739; Tied. Com. Paper, 256; 
Daniel Neg. Instr., §669; Byles Bills, 153; MeGhee Importers’ 
Traders’ Bank, Ala. 192, 194, So. Jordan Long, 109 
Ala. 414, 417, So. 843, 844. 


Leary, 201 Ala. 256, 258, So. 846, 848, 
said: 


our statute joint action against the maker and the in- 
dorser promissory note cannot maintained, since obliga- 
tion each several, and the liability each dependent upon dif- 
ferent 


The indorsement question, and the statute read therein, 
made the warranty those subsequently holding due that: 
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(1) The instrument was genuine purported be; (2) the nego- 
tiator had good title it; (3) all prior parties thereto had capacity 
contract the premises; (4) the instrument the time his in- 
dorsement was valid and subsisting; and (5) ‘‘engages that due 
presentment shall accepted paid, both, the case may be, 
according its tenor, and that dishonored and the neccssary 
proceedings dishonor duly taken, will pay the amount thereof 
the holder, any subsequent indorser who may compelled 
pay 
further provided section 5022, Code 1907: 


person places his indorsement instrument nego- 
tiable delivery incurs all the liabilities indorser.’’ 


The Negotiable Instruments Act further says that notice dishonor 
may waived, and that where waived the instrument binding 
upon all parties. Act 1909, 126, 109, 110. This provision 
binding the indorser implication will not extended beyond 
its terms, and evidences legislative intent that such the limitation. 

the Little People’s Bank Mobile, Ala. 620, 622, 
So. 763, 765, this court said: 


the reverse side the note the names the defendant, Lucile 
Little, and her husband, Little (who purports have signed 
the Denton Co.’s name the note), appear indorsers (Code, 5018), 
following, among other statements, this: ‘Each and every indorser 
this note hereby waives demand, protest and notice protest, and all 
requirements necessary hold them indorsers.’ This waiver was 
effectual for the purposes 


The like effect indorsement given Somerall 
Bank, 211 Ala. 630, 633, 101 So. 529. 

further established this jurisdiction that indorsement 
may limited the indorser’s liability—the extent thereof—by 
the terms the indorsement. Little Banks, supra: Cole Tuck, 
108 Ala. 227, So. 377; Bates Ryland, Ala. 668; Lockett 
Howze, Ala. 613; Lodor Gayle, Ala. 412; Walker Wiggin- 
tons, Ala. 579; Thomason Cooper, Ala. 560. 

are brought the consideration the question whether 
waiver venue such material part the waive note question 
that became the contract the indorser, Shows. Stewart 
Capital Fertilizer Co., 207 Ala. 596, So. 641, the cases Thomp- 
son Union Springs Guano Co., 202 Ala. 327, So. 409, and Brown 
Chemical Co., 207 Ala. 215, So. 260, were adverted binding 
the makers said notes respectively declared upon, and was held 
that the venue provision the maker was not void against public 
policy. And there doubt that the applicable provisions 
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statute, Acts 1923, 53, amending Code 1907, 6110, were inserted 
meet the effect these decisions. will only necessary that con- 
sider the rulings sustaining demurrers pleas and 12. 

addition the foregoing authorities, should said that the 
question the liability the maker note containing like pro- 


vision venue was discussed from another angle 


Lumber Co. Alabama Mach. Sup. Co., 209 Ala. 151, So. 577, 
and was held: 


corporation, domiciled and doing business county 
and not county, authorized its treasurer execute its notes 
plaintiff corporation for the amount owing it. Each note executed con- 
tained provision that all suits for collection thereof should prose- 
county and not elsewhere. Held that, the venue provision 
not being necessary the full exercise the authority granted the 
treasurer, its inclusion was neither natural nor expected, was 
excess his authority, and did not bind the corporation.’’ 


Now would appear that the venue provision was out the 
ordinary and not necessary the full exercise the authority granted 
and its inclusion the promissory note was that time ‘‘neither 
usual nor the last-cited case, the same analogy 
the limited indorser the qualified indorser instant case would 
not bound without the venue provision was included with the other 
matter the terms his indorsement. 

Assignments error are directed the action the court sus- 
taining plaintiff’s demurrers defendant’s pleas abatement and 
12, which pleas took the point that defendant had not contracted 
agreed writing that suit might brought against him Mont- 
gomery county. There was error sustaining demurrers said pleas. 

The cases cited from other jurisdictions need not 
those from this jurisdiction were where the indorsement was blank 
the acceptance was with condition. For example, People’s Bank 
Mobile Moore, 201 Ala. 412, So. 789, the indorsement was limited 
the payment from funds the ‘‘Pass Aux Heron government 
contract completed about June 1914,’’ and the express terms 
her undertaking were not permitted enlarged the under- 
standing the parties, contradictory parol agreement. have 
already adverted Little Bank Mobile, 209 Ala. 620, 622, 624, 
So. 763. 

The unusual stipulation condition venue will not sup- 
plied implication the express provisions, conditions, limita- 
tions the agreement evidenced the written indorsement Shows. 

For the overruling demurrers pleas and 12, the judgment 
reversed and the cause remanded. 

Reversed and remanded. 
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GAMBLING DEBT 


Thompson First State Bank Irvington, Court Appeals 
Kentucky, 288 Rep. 762 


Where the payee check, which void under statute be- 
cause given payment gambling debt, deposits the check 
bank and withdraws the proceeds, and the drawer stops payment 
before the check presented the drawee, the bank will allowed 
recover the amount the check from the payee. 


Action the First State Bank Irvington against Frank Thomp- 
son and others. Judgment for plaintiff, and the named defendant and 
another appeal. Judgment the named defendant; other- 
wise, reversed, with directions dismiss. 

Gus Brown, Hardinsburg, for appellants. 

Kincheloe, Hardensburg, for appellee. 


SANDIDGE, C.—In game ‘‘stud poker,’’ the 
witnesses, which the parties seem agree was game chance, Murray 
Butler lost $675 appellant Thompson. gave Thompson two 
checks settlement, one for $600, and the other for $75. The checks 
were drawn against Butler’s account with the Bank Hardinsburg 
Trust Co., Hardinsburg, Ky. Thompson cashed the $75 check 
and took the $600 check the First State Bank Irvington, 
appellee herein. Later, the same day, gave appellant William 
Tobin check for $600 against his account with appellee bank, who 
presented for payment and received $600 it. im- 
material what efforts were used appellee bank ascertain whether 
the Butler checks drawn the Bank Hardinsburg Trust Co. 
were good and would paid when presented, before cashed the $75 
check for Thompson and credited his account with the $600 check, and 
before paid Thompson’s $600 check Tobin, because appeal has 
been prosecuted appellee bank from the judgment the trial court 
absolving the Bank Hardinsburg Trust Co. from liability herein. 
Before the checks given Butler Thompson were presented for 
payment the bank which they were drawn, had notified 
not pay them, they were given cover his losses game 
chance and, when presented, they were dishonored and protested. This 
action was thereupon instituted appellee, First State Bank 


similar decisions see Banking Law Journal Digest (Third 
Edition) 291. 
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Irvington, recover from Thompson the $75 had paid him 
the Butler check for that amount, and from Thompson 
and William Tobin the $600 had paid the latter Thompson’s 
check drawn, delivered, presented, and paid, above indicated. 
the action appellee also sought recover from the Bank Hardins- 
burg Trust Co. the full amount the two checks which were pro- 
tested for nonpayment when presented. However, for the reason 
above indicated, that feature the case need given further 
attention. Defenses were interposed both Thompson and Tobin, 
and, upon the trial below, the chancellor adjudged that appellee re- 
cover appellants, Thompson and William Tobin, $600, 
with interest and cost, and from appellant, Thompson, the sum 
$75 and $4.58, protest fees. This appeal prosecuted both 
Thompson and Tobin from that judgment. 

With reference the contentions appellant Thompson but 
little need said. upon section 1955, Kentucky Statutes, 
which provides that all contracts, conveyances, transfers, assurances 
for the consideration, whole part, money, property, 
other thing won, lost, bet any game, sport, pastime, wager 
shall void, and numerous opinions this court construing and 
upholding the statute, insisted for appellant Thompson that ap- 
pellee bank could not recover from him the $675 obtained him 
from the two Butler checks because they were given him 
settle Butler’s losses him game chance. Alexander Co. 
Hazelrigg, 123 Ky. 677, 353, Ky. Law Rep. 1212; 
Cochran German Insurance Bank, Ky. Law Rep. 196; Farmers’ 
Drovers’ Bank Louisville Unser, Ky. Law Rep. 966; Doer- 
hoefer’s Ex’r, 188 Ky. 413, 222 515, 207; and 
Bohon’s Assignee Brown, 101 Ky. 354, 273, Ky. Law 
Rep. 540, 503, Am. St. Rep. 450, cases involving 
gambling transactions and construing the statute, supra, are cited and 
relied upon him. Those cases, however, further than estab- 
lish that checks, notes, other commercial paper growing out 
gambling transactions are void under the statute and cannot en- 
forced against the maker, though the hands innocent pur- 
chaser. The statute above and those and other cases construing were 
the authority for Butler, who gave the two checks appellant Thomp- 
son, stop payment them, since they were drawn him settle- 
ment his losses game chance. Those cases, construing the 
statute, supra, not announce the doctrine that, payee has 
obtained cash credit from innocent purchaser upon paper de- 
clared void, where, upon presentation, the maker under authority 
the statute refuses payment, such innocent purchaser may not 
from the payee what had paid him. would strange 


; 
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doctrine, indeed, hold that one winning money game chance 
and reciving check settlement, who obtains credit cash the 
check his bank, would not liable the bank, if, when presented 
for payment the bank which drawn, the check should dis- 
honored. The check being void under the statute above, appellant 
Thompson better position than had obtained credit 
depositing $675, with appellee bank, currency afterwards ascertained 
counterfeit, the check Butler had been forged him. 
Unquestionably, the chancellor correctly adjudged that appellee bank 
recover from appellant Thompson the full amount the two checks, 
together with the protest fees and interest and costs. 

The appeal, far appellant Tobin concerned, presents more 
difficult question. Tobin was party the game chance 
the transaction involved either the checks given Butler, made 
void under the statute, supra. Appellee bank gave appellant Thomp- 
son credit the $600 check. Thompson subsequently gave appellant, 
Tobin, check for that amount drawn against his account with appellee 
bank. That check was presented for payment due course and was 
paid cash appellant Tobin. The check, which, presented, and 
which appellee paid, was not given, either wholly part, for any 
the consideration which, under section 1955, supra, Kentucky 
Statutes, would have rendered void. Appellee insists and the chan- 
seems have concluded that the record affords sufficient evi- 
dence that Thompson’s giving Tobin the check, and Tobin’s presenting 
for and receiving payment was fraudulent scheme resorted 
enable Thompson obtain the money the void gambling check. 
may assumed that Thompson desired obtain the money before 
Butler’s checks were presented for payment the bank which they 
were drawn, lest, when presented, they dishonored. 

Appellant Tobin appears merchant village some four 
miles from Irvington, where appellee bank located. They both 
testified how that the $600 check was given him, 
other testimony the subject appears the record. They 
stated that Thompson entered Tobin’s place business and was re- 
quested settle small amount owing him. Thompson stated that 
had $600 deposit with appellee bank and owed other debts beside 
that Tobin, which wanted pay. told Tobin that would 
give him check for the full $600, the latter would the bank 
and cash the check. would then pay Tobin the amount his 
account and would have cash with which settle his other debts. 
Tobin owned car which the trip the bank could made. 
Thompson did not. They both testified that the check was drawn 
that way and that Tobin cashed it, returned his place business, 
deducted the amount his account, and paid appellant Thompson the 
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difference. other fact appearing the record 
tends, the least, establish that Tobin’s connection with the trans- 
action was collusive was held him the fraudulent end that 
appellant Thompson might obtain the cash the $600 Butler 
are constrained hold that the appearing herein 
under which the check was given to, presented, and collected ap- 
pellant Tobin are not sufficient establish fraudulent collusion upon 
his part enable appellant Thompson collect the void gambling 
The transaction between appellant Tobin and appellee bank 
was closed when presented for payment the $600 check drawn 
Thompson, and received the cash for it. between them, paying 
that check the bank assumed full responsibility for the validity the 
Butler check for $600, proceeds which had been 
Thompson’s account. 

For the reasons indicated, the judgment herein against appellant 
Thompson affirmed; and the judgment against appellant Tobin 
reversed, with direction that judgment dismissing the petition herein 


TRANSFEREE RECEIVING NOTE ACCOUNT 
ANTECEDENT DEBT HOLDER 
DUE COURSE 


Prahl Rudolph, Supreme Court Wisconsin, 210 Rep. 821 


transferee who accepts note account antecedent 
pre-existing debt holder due course. 


Action August Prahl against Alfred Rudolph and others. 
From judgment dismissal, plaintiff appeals. Affirmed. 

action cancel two indorsements promissory note, asking 
that title thereto adjudged the plaintiff and for judgment 
the note against the Alfred Rudolph. appears from 
the findings fact that the 23d day November, 1921, the de- 
fendant Rudolph made, executed, and delivered for accommodation 
the plaintiff his promissory note writing, promising pay his 
order the sum $1,470, six months after date, with interest thereon 
per cent. per annum; that December 1921, the plaintiff in- 
dorsed the note blank and delivered the same Bois French 
Cafes, that, the time such delivery, was agreed between 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 495. 
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the plaintiff and said company that the note might used the com- 
pany collateral security for the purpose obtaining money 
that the day December, 1921, the company indorsed 
the note blank and delivered the same the defendant Louis 
Boehme, secure the payment then existing indebtedness from 
the company Boehme for goods sold and delivered and money loaned, 
which indebtedness the time amounted $2,271.22; that the note 
was complete and regular its face, was transferred the defendant 
Boehme before maturity, not having been previously dishonored; that 
Boehme took the note good faith, for value; that had knowl- 
edge the time was negotiated him infirmity the in- 
strument any defect the title said Bois French Cafes, 
that there was infirmity the instrument any defect 
the title the transferor, and that the defendant took the note the 
usual course business; that the defendant Boehme still the owner 
and holder the note; that part thereof has been paid and that 
part the indebtedness the Bois French Cafes, Inc., has 
been paid the defendant Boehme. Judgment was rendered dis- 
missing the plaintiff’s complaint with costs, from which judgment 
plaintiff appeals, 

McLogan Powers, Milwaukee (John Dorney, Milwaukee, 
counsel), for appellant. 

Benjamin Reynolds, Milwaukee (Harvey Hartwig, 
Milwaukee, counsel), for respondent. 


ROSENBERRY, J.—The plaintiff contends that the defendant 
Boehme not holder due course because, first, there was in- 
firmity the instrument and defect the title the transferor, 
Bois French Cafes, Inc.; second, that the defendant Boehme did 
not take the note good faith; third, that the defendant Boehme 
not holder due course because accepted the note with notice 
the defect title the transferor; and, fourth, that the defendant 
Boehme not the owner said note because, under the facts 
claimed the plaintiff, the note the property the plaintiff. 
There infirmity the instrument. The plaintiff’s claim here 
that there defect the title the Bois French Cafes, 
claimed the plaintiff that the note was transferred the 
Bois French Cafes, Inc., for the purpose enabling raise money, 
that its transfer the Bois French Cafes, Inc., for the purpose 
securing past-due indebtedness Boehme was unauthorized, and 
that the company had title which could transfer for that pur- 
pose; that the defendant Boehme had notice such defect the 
title the Bois French Cafes, Inc., and therefore cannot 
holder due course. There was conflict the evidence, and the 
court found against the contention the plaintiff; cannot 
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say that the finding against the clear preponderance great weight 
the evidence. 

useful purpose would served review the evidence. 
The court had clearly mind and correctly applied the rules law, 
and his findings are clear and definite and well supported, the testi- 
mony the defendant Boehme believed. 

Under the provisions section 116.30, Wis. Stats. (Uniform Ne- 
gotiable Instruments Act), one accepts note account 
antedecent pre-existing debt, such acceptance constitutes the trans- 
feree holder for value. That was not the rule Wisconsin prior 
the adoption the Uniform Negotiable Instruments Law. When the 
act was first adopted 1899 (Laws 1899, 356), the rule law 
force prior that time this state was annexed section 1675—51 
the Wisconsin Act (section the Uniform Negotiable Instru- 
ments Act). 1917 (Laws 1917, 179), however, section 1675—51, 
now section 116.30, was amended and made conform section 
the Uniform Negotiable Instruments Act. Under that act and the 
this case, the transferee becomes holder for value. 
Kelso Co. Ellis, 224 528, 364. See, also, Wis. Law 
Review, vol. pp. 321, 330-341, and Ann. 127, 228; and 
cases cited. 

Judgment affirmed. 


TRUST RECEIPT INVALID AGAINST THIRD 
PERSONS UNLESS RECORDED 


Ohio Savings Bank Trust Co. Schneider, Supreme Court Iowa, 
211 Rep. 248 


automobile dealer gave the plaintiff bank trust receipt 
covering automobile, under which the dealer had the right 
sell the automobile for the account the bank, remitting the 
proceeds the bank. transferred the car his sister 
satisfaction existing debt. was held that, while the trust 
receipt was the nature conditional sale, which would not 
protect the bank against innocent purchasers for value unless re- 
corded, the sister was not purchaser for value and, therefore, 
could not retain the car against the bank. 


Action detinue for the possession Willys-Knight sedan, the 
plaintiff being the alleged holder the title thereto. The answer was 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1285. 
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general denial and averment that the defendant was the owner 
the same purchase from one Graybill. There was trial the 
court without jury and judgment rendered for the defendant. 
The plaintiff has appealed. 
Tinley, Mitchell, Ross Mitchell, Council Bluffs, for appellant. 
Lynn Alberti, Council Bluffs, for appellee. 


EVANS, J.—We have argument for the appellee. The evi- 
dence the record involves material conflict, and the case turns 
upon questions law and not upon evidence. appears 
that one Graybill was dealer automobiles the city Council 
Bluffs, operating under the name Council Bluffs Overland Co. 
April 14, 1925, Graybill received the automobile controversy from 
the plaintiff herein and executed therefor so-called ‘‘trust 
which constituted contract between the parties. This contract 
lengthy and many details. The following quotation therefrom 
will sufficient indication its general purport: 


undersigned hereby agree hold store said motor vehicle 
trust for said the Ohio Savings Bank Trust Co. and 
its property, with liberty sell the same for the account said 
bank and further agree case sale immediately trans- 
mit the proceeds the full amount the above draft. Until 
such sale hereby agree not loan, rent, deliver, mortgage, pledge, 
otherwise dispose said motor vehicle. agreed that any 
sale which the undersigned may make said motor vehicle shall 
for account said bank, and agree keep said motor 
vehicle and any proceeds thereof separate and capable identifica- 
tion the property said bank and transmit such 
proceeds hereinabove provided said 


After receipt the same, Graybill purported sell said auto- 


mobile the defendant agreed price $1,600 applied. 


upon pre-existing debt owing Graybill the defendant. The 
defendant the sister Graybill and had been his partner the 
business February preceding this transaction. The ‘‘trust 
receipt’’ was the nature conditional sale, and doubtless came 
under the operation our statute, which required such agreement 
recorded order impart constructive notice. Appellant does 
not contend otherwise. put such construction upon similar 
contract Maxwell Motor Sales Corp. Bankers’ Mortgage Se- 
Co., 195 Iowa, 384, 192 19. The contract was clearly 
valid and enforceable between the parties thereto. Being such, 
was enforceable against all others except purchasers for value with- 
out notice. The defendant pleaded that she was purchaser for value, 
but did not claim such The burden was upon 
her plead. Bartlett Bolte, 193 Iowa, 1063, 188 814, 
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Zacharia Cohen, 140 Iowa, 682, 119 136, and Diemer 
Guernsey, 112 Iowa, 393, 1047. The defendant testified 
the trial, but put forth claim that she purchased ‘‘without 

The theory defense which appears have been put forward 
and sustained the trial court was that under the law, applied 
this ‘‘trust Graybill had legal right sell this auto- 
mobile his sister, and that thereby she took full legal title the 
same; that the remedy, any, was against Graybill and 
not against this defendant. This was clearly erroneous view. Gray- 
bill did not have legal right under the ‘‘trust apply this 
automobile upon pre-existing debt his own. had right 
sell and deliver the same only upon receipt the agreed price fixed 
the ‘‘trust had right receive such pur- 
chase price only the agent the plaintiff, the title such proceeds 
vesting once the plaintiff. This quite elementary. The pre- 
existing debt owing the defendant Graybill did not constitute 
nor was effective make the defendant purchaser for 
value. Welke Wackershauser, 143 Iowa, 107, 120 77, Ander- 
son Howard, 173 Iowa, 155 261, and Phelps Samson, 113 

finding for the defendant, the trial court erred, and its judg- 
ment accordingly reversed. 

Reversed. 


DEPOSIT CHECK HELD SPECIAL DEPOSIT 


Blummer Scandinavian American State Bank Badger, Supreme 
Court Minnesota, 210 Rep. 865 


August 14, 1920, the plaintiff deposited check with the 
defendant bank and received receipt reciting that the proceeds 
the check were pay mortgage maturing December 1921. 
The receipt also contained promise pay the plaintiff interest 
until the money was paid the mortgagee. The bank executed 
certificate deposit favor the plaintiff, which bore nota- 
tion the effect that the deposit was pay the mortgage loan. This 
certificate was not delivered the plaintiff, and knew nothing 
about it. Subsequently the bank failed. was held that the de- 
posit was special deposit and that the plaintiff was preferred 
the bank. 


similar decisions see Banking Law Digest (Third 
Edition) 132. 
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Action Samuel Blummer against the Scandinavian American 
State Bank Badger and another establish preferred claim 
against the assets the defendant bank. From judgment for plain- 
tiff, defendants appeal. Affirmed. 

Hilton, Atty. Gen., and Chommie, Thief River Falls, 
for appellants. 

George Stebbins, Roseau, and Grady, Crookston, for 
respondent. 


WILSON, August 14, 1920, plaintiff owed $1,500 se- 
eured mortgage his farm. that date interest had accrued 
since December 1919, the sum $61.89. The mortgage had been 
negotiated through the Scandinavian American State Bank Badger, 
Minn., previous owner the farm. Plaintiff did not business 
with this bank, but gave check the Farmers’ and Merchants’ 
State Bank Greenbush for $1,561.89. The bank gave him receipt 
reciting that the proceeds the check were pay the mortgage which 
matured December 1921. also contained promise pay 
plaintiff interest per cent. until the money was paid the mort- 
gagee. Plaintiff did not provide any way paying interest from 
August 14, 1920, December 1921. apparently thought that 
the use the money would, some way, meet this requirement. 
testified that supposed this money would earn money for the bank, 
but not for him. August 31, 1920, the bank executed certificate 
deposit the usual form favor plaintiff for $1,500, maturing 
December 1921, with interest per cent., having indorsement 
across the end thereof, ‘‘to pay loan loan No. 467.’’ 
This certificate was never delivered. was kept the files the 
bank. Plaintiff did not expect satisfaction the mortgage until 
December 1921, and told the bank that would leave the money 
with until the mortgage became due and was used pay 
the mortgage. knew nothing the certificate deposit. 

The bank failed. Plaintiff asserted preferred claim against the 
assets the bank, which was denied the commissioner banks. 
This action followed. The trial court sustained plaintiff’s contention 
for preferred claim. Judgment was entered, from which defendants 
appealed. 

The evidence permitted the trial court find, did, that plain- 
tiff, the time turning his money the bank, entered into 
agreement with the bank that the money was left with for specific 
purpose; e., pay the mortgage, and for that alone. The title re- 
mained plaintiff. The giving the receipt was unusual the 
banking business. Its language and the notation the certificate 
deposit, and its irregularity for want delivery, all tend confirm 
plaintiff’s claim. The provision the receipt for the payment 
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interest plaintiff the only inconsistent incident circumstance. 
Apparently, plaintiff did not understand consent thereto. was 
not persuasive the trial court. Whether deposit with bank 
general special depends upon the contract the parties. this 
case, there could doubt what the parties intended refer- 
ence the application this money. The bank could use for that 
purpose only. Indeed, the bank was holding this fund trust. 
Dunnell’s Digest, 9916; Midland Nat. Bank Hendrickson, 165 
Minn. 446, 206 723. 

The money having been received for the particular purpose, the 
relation debtor and did not exist, but rather that 
trustee and cestui que trust. The bank had title the money. 
Its obligation was defined the terms the agreement. was 
special deposit. The fact that the money was mingled with other funds 
not controlling. preferred creditor. Plaintiff must have 
his property its equivalent. Platts Met. Nat. Bank, 130 Minn. 
220, 153 514; Stein Kemp, 132 Minn. 44, 155 1052; 
Stabbert 163 Minn. 214, 203 611; Pierson Swift 
County Bank, 163 Minn. 344, 204 31; Lumber 
Co. Seandinavian American Bank, 130 Wash. 33, 225 825, 
847, Ann. Cas. 1913E 41; Italian Fruit Co. Penniman, 100 Md. 
499, Am. Rep. 90; People City Bank Rochester, 
32; Northern Sugar Corp. Thompson (C. A.) (2d) 829; 
Gans Klein (D. C.) (2d) 116. 

Affirmed. 


BANK PAYING DEPOSIT ONE TWO 
JOINT DEPOSITORS LIABLE OTHER 


Mercantile Savings Bank Baltimore City Appler, Court 
peals Maryland, 135 Atl. Rep. 373 


The plaintiff opened account with the defendant bank her 
name, trust for herself and her husband, joint owners. The bank 
issued passbook which were printed rules and by-laws, one 
which was the effect that passbooks must brought sent 
the bank whenever deposit withdrawal was made. Subsequently 
the plaintiff’s husband went the bank, and stated that was 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 354. 
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unable find his passbook. The bank, without making any in- 
vestigation, issued duplicate passbook him, and thereafter 
withdrew the entire amount deposit. Meanwhile the plaintiff 
had had possession the original passbook. Upon learning the 
facts the plaintiff brought this action recover the amount paid 
out her husband. was held that she was entitled recover, 
the bank had violated its contract with the plaintiff paying 
out the deposit without demanding presentation the passbook. 


Action Daisy Appler against the Mercantile Savings Bank 
Baltimore City, body corporate. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 

Byrd, Baltimore, for appellant. 

Washington Bowie, Baltimore, for appellee. 


WALSH, J.—This case involves the right savings bank 
issue one joint depositor new passbook his representation that 
the original book had been lost, and subsequently pay him the 
money the joint account, when, matter fact, the original 
passbook had all along been the possession the other joint owner, 
who later presented and demanded payment the deposit. 

The practically undisputed facts show that June, 1920, Daisy 
Appler, the plaintiff below and the appellee here, went with her hus- 
band, Samuel Appler, the Mercantile Savings Bank Baltimore 
City, the appellant, and deposited $850 account which was opened 
the name ‘‘Daisy Appler, trust for herself and Samuel 
Appler, joint owners, subject the order either, the balance the 
death either belong the The passbook which was 
issued the bank the time the deposit was made contained the 
following provisions: 


the Bank According the By-Laws 


must brought sent the bank every time de- 
posit withdrawal made, and all deposits and withdrawals must 
entered said passbook. Withdrawals may made upon orders 
opproved the bank when accompanied the passbook. 

days from the time when notice withdrawal shall given 
the bank writing. These rules and regulations are hereby declared 
contract between the bank and the depositor, and the acceptance 
this book shall deemed sufficient evidence the depositor’s con- 
sent thereto, but this notice may dispensed with the discretion 
the president, vice-president treasurer and the same paid demand. 

shall notify the bank promptly case loss pass- 
book, but all payments which may made the bank any person 
presenting the book depositor shall valid against the de- 
positor and full and effectual release therefor the bank.’’ 
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This passbook was given Mrs. Appler and was retained her 
continuously from that time until this suit was brought January, 


1925. September, 1920, Mr. Appler was seriously injured 


automobile accident, and during his illness Mrs. Appler withdrew vari- 
ous sums from the bank, that July 1922, the balance remaining 
the account amounted $311.30. the following year, Mr. 
and Mrs. Appler became estranged, and since that time they have not 
lived together. March, 1923, Mr. Appler went the bank, stated 
had been serious automobile accident, and since then had been 
unable find his passbook. Thereupon the bank gave him duplicate 
book for the account opened his wife. deposited $10 that 
same day, and then made various withdrawals, beginning with $80 
April 1923, and concluding with May 12, 1923, which last 
withdrawal closed the account. Notice the closing the account 
was sent Mrs. Appler shortly afterwards, this being accordance 
with the bank’s practice, but she testified that she paid attention 
this notice, ‘‘beceause she thought nobody could draw her money 
without her bank book.’’ July, 1923, she went the bank with 
the original passbook, and when she attempted cash check she 
was advised verbally that Mr. Appler had withdrawn all the money. 
further appeared that she had received notice from the bank 
Mr. Appler that the latter was withdrawing her money; that she un- 
derstood from the time she received the passbook 1920 that the 
money could only withdrawn presentation the book; and that 
she had purposely kept the book her possession ever since that time 
prevent any one else from withdrawing the money. And finally 
the evidence shows that Mr. Appler had been customer the ap- 
pellant’s for number years, and had maintained account there 
his own name, trust for himself and his wife joint owners, 
with the right survivorship. The bank declined pay any money 
Mrs. Appler when she presented her book, whereupon she brought this 
suit claiming the balance $311.30, with interest from July 1922, 
and, the verdict and judgment being her favor, the bank has ap- 
pealed. 

There are six assignments error, the first five relating ques- 
tions evidence and the sixth being taken the rulings the learned 
court below the prayers. The real question the case presented 
the court’s refusal grant the defendant’s third prayer, which 
sought have the jury instructed that: 


they shall find from the evidence that the defendant has dis- 
bursed all the money deposited with account No. 11691 (the 
same being the savings account referred the evidence this 
ease), and shall further find from the evidence that the defendant used 
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reasonable care and prudence properly disbursing said money, then 
their verdict should for the 


think this instruction was properly refused. The question 
issue was not whether the bank ‘‘used reasonable care and 
disbursing the money, but whether lived its contract obliga- 
tions with the appellee. According the rules and by-laws printed 
the passbook, money could either deposited withdrawn 
unless the passbook was presented, and, according these same rules 
and by-laws, this provision was made part the contract between the 
bank and the depositor, and the latter’s acceptance the book was 
made evidence his consent the terms the contract. And was 
further provided that the bank could pay the money out any one 
who presented the passbook whether that person was the actual de- 
positor owner not. This clearly established contract between 
the bank and the depositor, and when the bank undertook change 
the terms this contract, think did its own risk. When 
the appellee, accompanied her husband, made her original deposit 
and received the passbook, she certainly had right rely the 
express written terms which she found the book. She testified 
without contradiction that she did rely these terms, and that 
pursuance them she carefully hid and kept possession the pass- 
book that one else would able present and withdraw the 
deposit. There not the slightest intimation any carelessness 
her part, evidence that her husband, prior their estrangement 
any other time, ever had possession the book, sign any au- 
thorization from her him, and nothing whatever the record under 
which she could held estopped question the bank’s action pay- 
ing the money her husband. the other hand, the bank, despite 
its rule that the original passbook must presented, accepted Mr. 
Appler’s unsupported statement that the book had been lost, gave him 
new book, and then within period about six weeks permitted 
him draw out all the money the account. And did this without 
making any attempt inquire the person whose name the ac- 
count was opened whether the book was lost not, and without any 
writing other evidence any sort indicate that this person had 
authorized even knew the withdrawals her husband was making. 

There might cases which, because some conduct the 
part the person holding the original passbook, some course 
dealing which that person acquiesced, the question the bank’s 
exercise reasonable care and prudence disbursing the money 
would proper submit the jury under appropriate instructions, 
but not think there was any such question under the facts 
this case. There some discussion among the authorities the 
relation which exists between savings bank and its depositors, and 
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seems generally held that the determination that question 
depends largely the facts each particular case. 863. 

Applying that rule this case, seems obvious that the re- 
lation here was simply that debtor and creditor, and that the rights 
the parties depended upon the terms the contract between them. 
Ladd Androscoggin County Sav. Bank, Me. 520, 1016; 
Schippers Kemphes (N. Ch.) 1042 (affirmed, Eq. 
948, And universally held that reasonable rules and 
by-laws savings bank become, when assented the depositor, 
part the contract between them, and the depositor has right 
rely these rules and by-laws. People’s Sav. Bank Cupps, 
Pa. 315; Allen Williamsburg Sav. Bank, 314, 321; Acken- 
hausen People’s Sav. Bank, 110 Mich. 175, 118, 
408, Am. St. Rep. 338; Brown Merrimack River Sav. Bank, 
549, 336, Am. St. Rep. 700; Cosgrove Provident 
Sav. Inst., Law, 653, 617; Dinini Mechanies’ Sav. 
Bank, Conn. 225, 580. And provision requiring the pro- 
duction the passbook when deposits withdrawals are made 
quite customary, and has frequently been held reasonable and en- 
the courts. Rosenthal Dollar Sav. Bank, Mise. Rep. 
244, 113 787; Whalen Millholland, Md. 199, 45, 
208; Mathias Fowler, 124 Md. 655, 298; Frentz 
Schwarze, 122 12-17, 439; Conser Snowden, Md. 175, 
Am. Rep. 368; 867. The foregoing authorities make 
abundantly clear that under the evidence contained the record 
are considering there was error rejecting the defendant’s third 
prayer. Nor was there any error the rejection its first, second and 
fourth prayers, all which asked for directed verdict for the de- 
fendant. What have already said also disposes the objections 
the plaintiff’s prayers. They presented fairly the jury what 
think the law applicable the facts before us, and find error 
the court’s action granting them. 

The appellant relied largely the case Brooks Erie County 
Savings Bank, 169 App. Div. 73, 154 692, decided vote 
three two the Supreme Court and affirmed per curiam 224 
639, 121 857, which the bank was held entitled 
waive the production the passbook for joint account, and was 
also held that the absence some knowledge notice sufficient 
put inquiry that the husband was not entitled withdraw the 
money, the bank was justified paying him. think suffi- 
cient say that the facts that case are clearly distinguishable 
from the facts the one are considering that cannot con- 
sidered point. One important difference the presence the New 
York case by-law expressly authorizing the bank, under certain 
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circumstances, waive the production the passbook, and there are 
other differences. But even there were differences the facts, 
and the reasoning the New York court was clearly applicable, 
would not feel liberty adopt the present case. Nor 
think that section article the Code 1924, mentioned 
appellant’s brief, has, view the provisions the passbook re- 
quiring its production when money withdrawn, any application 
the case now before us. 

This brings consideration the exceptions taken the 
rulings evidence, which there are five. 

The first was taken the court’s action permitting Mr. Appler 
testify that the money which she deposited was her own. There are 
various reasons why this testimony was probably admissible, but even 
was not the appellant cannot complain it, because Mrs. Appler 
later stated the same thing without objection the part the ap- 
pellant. Permitting Mrs. Appler state that she had never given Mr. 
Appler the passbook and had never signed any order authorizing him 
withdraw the money constitute the subjects the second and third 
exceptions. Perhaps, strictly speaking, neither these questions 
should have been asked Mrs. Appler’s direct examination. However, 
they would clearly have been proper rebuttal Mr. Appler had 
contended that she did give him the book, authorized him writing 
withdraw the money, their asking seems have been merely 
anticipation probable defense. true Mr. Appler did not 
claim either these things, but most that only made the testimony 
immaterial and certainly could not have injured the appellant. The 
ruling covered the fourth exception conceded correct the 
appellant’s brief, and, agree with the appellant this point, 
will not further consider it. 

When Mr. Ramsay, secretary the appellant, was cross- 
examination was asked, ‘‘Is not the custom savings banks, in- 
cluding your own, that when one two joint depositors state book 
lost require both the joint depositors sign order trans- 
ferring making new account?’’ which question answered, 
the custom; yes, and the action the court requiring 
him answer this question constitutes the subject the fifth excep- 
tion. see error this. The witness had previously stated 
his direct examination that was customary issue duplicate book 
where the original was lost and the people known, and the appellee cer- 
tainly had right inquire what else, anything, was ordinarily 
done before duplicate passbook was issued. 

Finding error, the judgment appealed from will affirmed. 

Judgment affirmed, with costs. 
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BANK COMMISSIONER CHARGE IN- 
SOLVENT BANK MUST GIVE NOTICE 
DISHONOR NOTE 


State rel Mothersead, Bank Commissioner, Rutland, Supreme 
Court Oklahoma, 250 Pac. Rep. 914 


The rule requiring the holder note give notice dis- 
honor indorser applies state banking commissioner 
charge the affairs bank the course liquidation the same 
any one else. the bank commissioner, such case, 
neglects give notice dishonor will not permitted 
collect the amount the note from the indorser; nor can apply 
the satisfaction the note sum deposit the bank the 
indorser’s name. 


Action the state, the relation Mothersead, Bank Com- 
missioner, against Ray Rutland, principal, and Eugene Kerr, 
indorser, promissory note. Cross-action Eugene Kerr 
against plaintiff. adverse judgement, relator appeals. 
Affirmed. 

Clarence Mull, Muskogee, for plaintiff error. 

Stone, Moon Stewart, Muskogee, for defendants error. 


STEPHENSON, petition the plaintiff alleges that Ray 
Rutland executed and delivered his several notes Eugene Kerr 
and James Spaulding, doing business the Muskogee Nash Motor 
Co.; that Eugene Kerr and James Spaulding, for value before 
maturity, transferred and assigned the notes Eugene Kerr, who 
transferred and assigned the notes before maturity for value the 
Central State Bank Muskogee. The bank commissioner took charge 
the bank for the purpose liquidation some five months before the 
notes became due. The answer the defendants pleaded that the 
notes did not waive notice presentment for payment and notice 
dishonor; that the notes were not presented for payment, and the 
notice dishonor was not given the indorsers. The answer further 
set forth that Eugene Kerr had $900 deposit the Central 
State Bank when the bank commissioner took charge the institution 
for the purpose liquidation. The funds the credit Eugene 
Kerr were credited the notes. The defendant charged that the 
appropriation the funds the payment the notes was unlawful 
and without authority, and prayed judgment against the plaintiff 


similar decisions see Banking Law Journal Digest (Third 
Edition) 798. 
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his The trial the cause resulted judgment against 
the plaintiff. The plaintiff has appealed the and presents 
the single proposition that the bank commissioner not required 
comply with the Negotiable Instruments Act (Comp. St. 1921, 7664— 
7859) winding the affairs failed bank, and was not required 
present the notes for payment and give notice dishonor the 
indorsers. The plaintiff error cites the case Engle Shepherd, 
100 200, 229 208, support his contention that was re- 
lieved from presenting the note for payment and giving notice 
failure payment. The Engle Case goes farther than hold that 
presentment for payment notice dishonor are unnecessary, 
where principal insolvent bank the hands liquidating agent. 
The case not point the question here presented. 

The plaintiff error cites the case White al. State rel. 
Attorney General, Okl. 220 624, support the proposition 
submitted. But the case goes farther than apply the rule that 
the statute limitation does not run against the state action 
promissory note held the state bank commissioner assets 
insolvent bank. The plaintiff error also calls the attention 
the court section 7751, 1921, but this statute excuses pre- 
sentment payment only when the default caused circumstances 
beyond the control the holder and not imputable his default, mis- 
conduct, negligence. the statute, the holder under such cir- 
cumstances required make presentment with reasonable diligence 
after the cause for delay ceases. The plaintiff error did not attempt 
plead any excuse for the failure present the notes for payment 
plead any waiver the requirement for presentment for payment 
and notice dishonor the part the indorsers. 

not understand that the bank commissioner relieved from 
meeting the requirements the Negotiable Instruments Act re- 
lation the notes payable failed bank. The plaintiff 
error has failed cite authority showing that the bank commis- 
sioner relieved from the requirements the Negotiable Instruments 
810, the court said: 

action upon promissory note indorsee against 
indorser, the petition must allege notice dishonor the maker, 
such facts excuse notice 


the case Shaffer Govreau, Okl. 267, 128 507, the 
court said: 

petition, action negotiable promissory note against 
the indorser thereof, which fails allege, either that the indorser had 
been notified its dishonor, facts excusing its failure give notice, 
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If, matter law, the bank commissioner relieved from the 
duty presenting note for payment and giving the indorsers notice 
dishonor, the petition would sufficient alleging the insolvency 
the bank and the possession the notes the bank commissioner 
liquidation, and that the same were due and payable. But, 
the plaintiff relied waiver the part the indorsers, would 
necessary plead the facts which the plaintiff relied. 

The plaintiff undertook prove acts and conduct the part 
the indorsers waive the requirement presentment and notice 
dishonor, but this evidence went over the objection the defend- 
ants. the question now before the same situation 
had been presented judgment overruling general demurrer 
the petition. 

The court did not commit error rendering judgment against the 
plaintiff. 

The judgment affirmed. 


COLLECTOR DEPOSITING PUBLIC FUNDS NOT 
PREFERRED CREDITOR INSOLVENT 
BANK 


Rainwater, Bank Commissioner, Davis, Supreme Court Arkansas, 
289 Rep. 471 


county collector taxes deposited incorporated bank 
money collected for automobile licenses due the state Arkansas. 
Upon the insolvency the bank was held that the collector was 
general creditor and not preferred creditor the bank. 


Action Davis, Collector Taxes and other Public Revenues 
Franklin County, against the People’s Bank Ozark. From 
decree allowing deposit plaintiff defendant bank, preferred 
Loid Rainwater, Bank Commissioner, appeals. Reversed and 
remanded, with instructions. 

Hill Fitzhugh, Ft. Smith, for appellant. 

Clayton, Ozark, and Evans Evans, Boonville, for 
appellee. 


HUMPHREYS, J.—This appeal the state bank commis- 
sioner, Loid Rainwater, from decree the chancery court Frank- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 133. 
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lin county, Ozark district, allowing the claim Davis, collector 
taxes and other public revenues Franklin county, the amount 
$13,587.03, preferential claim against the assets the People’s 
Bank Ozark, Ark., which became insolvent and passed into the hands 
said commissioner. The amount allowed the trial court said 
preferred claim had been collected for licenses for auto- 
mobiles due the state Arkansas for the year 1926, and had been 
deposited said bank his name collector said county. The 
trial court allowed the claim preference under his construction 
section 2832 Crawford Moses’ Digest, modified and amended 
section Act 627 the Acts 1923. Section 2832, Crawford 
Moses’ Digest, follows: 


shall unlawful for any officer this state, any county, 
township, city incorporated town this state, any deputy, clerk 
other person employed any such officer, having the custody 
possession any public funds, virtue his office employment, 
use any such funds any manner whatsoever for his own pur- 
pose benefit, loan any such funds any person corpora- 
tion whomsoever whatsoever, permit any person corporation 
whomsoever whatsoever use any such funds, pay de- 
liver any such funds any person corporation, knowing that 
not entitled receive it, for any such officer willfully fail 
omit pay over any such funds his successor office the ex- 
piration his term office; but collectors taxes, county treasurers 
and treasurers cities and incorporated towns may deposit the public 
funds their custody incorporated banks for and the 
said officers and the sureties their official bonds, the bank and the 
stockholders the bank shall liable for all funds that such bank 
demand shall fail pay the person entitled receive the 


The amendment 1923 said section omitted the liability 
stockholder public funds deposited incorporated banks, except 
far such funds are protected the double liability stock- 
holders section the Banking Act 1913 (Acts 1913, 462), 
which follows: 

stockholders every bank doing business this state shall 
held individually responsible equally and ratably, and not one for 
another, for all contracts, debts and engagements such bank, the 


extent the amount their stock therein, the par value thereof, 
the addition the amount invested such stock.’’ 


This court construed section 2832, Crawford Moses’ Digest, be- 
fore was amended section Act 627, Acts 1923, the case 
Warren Nix, Ark 374, 135 896, mean that collectors 
taxes and certain other officers named therein could make gen- 
eral deposit public funds incorporated bank. was specifi- 
decided that case that authority deposit public funds for 
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incorporated bank only did not restrict such 
deposits special deposits. The interpretation placed upon section 
2832 Crawford Moses’ Digest the case Warren Nix, 
supra, was reaffirmed the Wallace Davis, 123 Ark. 70, 
184 834. The language said section was not changed one whit 
the amendment thereto 1923, the amendment, modification, 
was, effect, adoption the Legislature the construction given 
said section the cases Warren Nix and Wallace Davis, 
supra. stated above, the only effect the amendment 1923 
section 2832 Crawford Moses’ Digest was relieve the stock- 
holders incorporated bank from liability for deposits public 
funds made general deposits, except their general liability 
additional 100 per cent. assessment, the bank which they owned 
stock should become insolvent. 

the instant case the collector taxes deposited public funds 
the incorporated bank general deposit, thereby creating the re- 
lationship debtor and creditor between himself and the bank. The 
trial court erred preferring his claim over other non-preferred 
claims. 

The decree therefore reversed, and the cause remanded, with 
instructions allow the claim common one. 


BANK HOLDER DUE COURSE 


Merchant’s Nat. Bank Plattsburg, Y., Home Deposit Co. 
America, Inc., New York Supreme Court, 218 Supp. 293 


note, payable the order corporation, was indorsed 
the corporation and also accommodation indorser, and was 
then presented the plaintiff bank for discount the principal 
stockholder the corporation. The bank discounted the note and 
credited the proceeds against past-due indebtedness represented 
notes executed the name the principal stockholder in- 
dividually. The indebtedness was really that the corporation, 
although the notes were signed the stockholder’s name. His 
name was part the corporate name, and his name and the cor- 
porate name were used indiscriminately the business transactions 
between the bank and the corporation. There was evidence that the 
accommodation indorser knew that the business the corporation 
was transacted under both names. view these facts was 
held that the accommodation indorser could not escape liability 
the note the ground that the bank was not holder due course 


similar decisions see Banking Law Journal Digest (Third 
Edition) 495. 
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because the proceeds the note were applied the notes executed 
the stockholder’s name. was also held that the plaintiff was 
holder for value, since applied the proceeds the note against 
past-due indebtedness, and antecedent pre-existing debt 
constitutes value under the Negotiable Instruments Law. 


Action the Merchants’ National Bank Plattsburg, Y., 
against the Home Deposit Co. America, Inc., and others. Judgment 
for plaintiff. 

Feinberg Jerry, Plattsburg, for plaintiff. 

Lippman Sachs, New York City, for defendant Treister. 


HEFFERNAN, J.—This action promissory note. 
October 20, 1925, the defendant Home Deposit Co. America, Inc., 
made its note the sum $5,000, payable days after date, the 
order the defendant Maurice Schiff, Inc. The note bears the in- 
dorsement that defendant and also the indorsement the defend- 
ant Isaac Treister. conceded that the latter was accom- 
modation indorser. October 23, 1925, Maurice Schiff, the president 
and treasurer the defendant Maurice Schiff, Inc., presented this note 
for discount the plaintiff. that time informed plaintiff’s 
that the note question represented the purchase price cor- 
porate stock the defendant Maurice Schiff, Inc., the defendant 
Treister. plaintiff discounted the note and credited the 
proceeds thereof against past-due indebtedness represented notes 
totaling $20,300, which notes were executed the name Maurice 
Schiff individually. Subsequently the maturity this note, and 
about December ,1925, Schiff presented the bank note for like 
amount renewal the protested item bearing the indorsement 
the defendant Treister. The bank declined accept it, and thereupon 
this action was brought. The defendant Triester only has answered, 
and contends that him the plaintiff not holder due 
and for value. 

determine the issue, important understand the nature 
the previous dealings these parties. Prior April, 1920, 
partnership consisting Schiff Haley, which Maurice Schiff was 
one the members, had been engaged the dry goods business the 
Plattsburg for number years. April, 1920, the defend- 
ant, Maurice Schiff, was chartered under the laws this state, 
with capital stock $40,000, and immediately upon its creation the 
business was transferred it, and thereafter conducted 
until February, 1926, when the corporation was adjudicated bank- 
rupt. 1925 the stock was increased $75,000. Maurice 
Schiff was not only the president and treasurer the concern, but was 
the person actively charge its affairs. and thé members 
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his immediate family all times held the controlling interest the 
company. From the time the formation the corporation bearing 
his name, Maurice Schiff had personal account with the plaintiff; 
fact, had business aside from his connection with the corpora- 
tion. the business transactions between the plaintiff and the cor- 
poration, the names Maurice Schiff and Maurice Schiff, Inc., were 
used indiscriminately. 

Schiff the plaintiff with the incorporation his com- 
pany, and told plaintiff’s cashier that the business was transacted 
under both names, and from the testimony conclusively appears that 
these names were convertible terms and used interchangeably. The de- 
fendant Treister was fully acquainted with this fact. For many years 
the Wells-Treister Co., New York corporation extensively en- 
gaged the sale furs, which was active member, had busi- 
ness relations with the firm Schiff Haley, and upon the dissolution 
that concern and the formation the corporation organized take 
over its affairs there was resumption that relationship, and was 
continued the time the execution and delivery the note 
question. the course dealing invoiced merchandise intended for 
the corporation Maurice Schiff, individually, and Maurice Schiff, 


Credit memoranda were issued the same manner, and appar- 


ently distinction was made which name was used. Not only 
was the information which his corporation had the interchange- 
ability these names brought home him his business dealings, 
but clearly satisfied that had personal knowledge that the 
Schiff corporation was trading with the public generally under both 
designations. His statement now that did not know what was then 
perfectly obvious mere pretext, born the hope thus escape 
liability. For many years had been his custom visit the Schiff 
store Plattsburg annually. 

The moneys which Schiff borrowed from the plaintiff bank, ag- 
gregating $20,300, were obtained, not for his own personal account, 
but for the use the corporation which represented. The corpora- 
tion paid the interest these obligations, and the statements which 
issued they were listed corporate liabilities. The avails the dis- 
counts these notes were used solely for the payment the corporate 
obligations, and were checked against, not the personal checks 
Schiff, but those the company. While true that the notes which 
the bank held bore the signature Schiff individually, apparent 
that they were not his personal obligations, but solely the obligations 
the corporation. The name Maurice Schiff was adopted and used 
the corporation substitute for the corporate name, and, view 
it, the adopted name, for all purposes here, the legal equivalent 
the actual name. appears conclusively that the loans which the 


330 THE BANKING LAW JOURNAL 


plaintiff made, although carried the name Schiff, were actually 
made, not him, but the corporation, and for its benefit, and 
entirely competent establish this parol testimony. The attempted 
distinction which the defendant seeks make between the names 
Maurice Schiff and Maurice Schiff, Inc., not tenable, since clearly 
appears that the loans which the bank made were not the individual, 
but the corporate entity. 

That the plaintiff holder due course can hardly open 
serious question. The proceeds the notes sued were applied 
the plaintiff part payment the overdue indebtedness which held, 
and therefore holder for value. antecedent pre-existing 
debt constitutes value. Section 51, Negotiable Instruments Law. For 
number years was the law this state that, order con- 
stitute one holder for value indorsee negotiable paper, was 
necessary that should part with some present consideration, and 
that given antecedent debt was not sufficient. Coddington 
Bay, Johns. 637, Am. Dec. 342. This doctrine was abrogated 
the passage the Negotiable Instruments Law, although apparently 
this was not recognized for some time, and the rule which now obtains 
this state harmony with that announced the United States 
Supreme Court Swift Tyson, Pet. Ed. 865, where 
was held that the transfer negotiable paper indorsement 
ereditor before maturity, merely security for antecedent debt 
payment thereof, transfer for value. Kelso Co. Ellis, 224 

For these reasons convinced that the plaintiff entitled 
judgment for the amount claimed its complaint, together with its 
costs and disbursements. Findings may presented accordance 
with these views. 


DEPOSITORS BONDS ENTITLED SHARE 
GUARANTY FUND 


Ahearn Smith, State Superintendent Banks, Supreme Court 
South Dakota, 211 Rep. 448 


The plaintiffs deposited Liberty Bonds with bank and re- 
ceived certificate deposit for the par value the bonds, al- 
though such bonds were selling the open market slightly less 
than their par value. The certificate bore interest the rate 
per cent. Upon the insolvency the bank was held that the 


NOTE—For similar decisions see Banking Law Journal: Digest (Third 
Edition) 330. 
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plaintiffs were depositors good faith, and such were entitled 
share the depositors’ guaranty fund, notwithstanding statute 
prohibiting the payment interest higher rate than per cent. 


Banks the state South Dakota, the Depositors’ Guaranty Fund 
Commission, its members, and others. From judgment directing 
Superintendent Banks and Commission pay plaintiff’s claim, and 
from order denying defendants’ motion modify the judgment, de- 
fendants named separately appeal. Judgment modified and affirmed. 

Buell Jones, Atty. Gen., Platte, Roy Willy, Sp. Counsel 
Banking Dept., Platte, and Null Royhl, Huron, for appellants. 

Cherry, Davenport Braithwaite and Caldwell, Caldwell Burns, 
all Sioux Falls, for respondent. 


GATES, J—The appeal No. 6264 from judgment directing 
the superintendent banks and the depositors’ guaranty fund com- 
mission pay plaintiffs’ claim the holder certificate de- 
posit the State Bank Winfred out the moneys the guaranty 
fund. Appeal No. 6268 from order denying defendants’ motion 
modify the form the judgment. 

Upon the merits the sole question whether the transaction be- 
tween plaintiff and the Farmers’ Savings Bank Winfred, predecessor 
the State Bank Winfred, constituted deposit good faith. 
The then superintendent allowed the claim general claim against 
the bank’s assets, but rejected claim against the guaranty fund 
upon the ground that plaintiff was not depositor good faith 
within the meaning section 8977, Rev. Code 1919, and section 9020, 
Rev. Code 1919, amended chapter 134, Laws 1921. The trial 
court found: 

the deposit hereinbefore set forth, which was made the 
plaintiff said Farmers’ Savings Bank, was made the following 
manner, wit: That the plaintiff sold said Farmers’ Savings Bank, 
and said Farmers’ Savings Bank purchased from the plaintiff, bonds 
the United States government, which are commonly known Liberty 
Bonds, the par value said Liberty Bonds, and credited the agreed 
purchase price the said Liberty Bonds the account the plain- 
tiff, issuing said certificate deposit for said credit; that said 
time, such Liberty Bonds were selling the open market slightly 
less than their par value; and that the transaction between the plaintiff 
and the defendant Farmers’ Savings Bank with reference the sale 
said Liberty Bonds said bank, was good 


The deposit bore per cent. interest and inasmuch 
section 9014 Rev. Code 1919, amended chapter 32, Sp. Sess. 
1920, prohibits the payment greater rate than per cent., except 
specified, argued that plaintiff was not depositor good 
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faith, because the extent that the Liberty Bonds were below par 
rate interest greater than per cent. was allowed. Appellant cites 
McQuerry State, 229, 195 432; but that case 
the transaction was not found good faith. Here was: 

The trial court found that Liberty Bonds were selling ‘‘on the open 
slightly less than par. This court will take judicial notice 
that ‘‘open market’’ for Liberty Bonds the financial centers, and 
that such ‘‘open market’’ existed Winfred, fact 
found which would disclose that the cost the bank Liberty Bonds, 
bought the open market, plus brokerage and cost insured 
transportation, would have amounted less than the par value 
the bonds. 

This being appeal from the judgment only, and the trial court 
having found that the transaction was good faith, and the sufficiency 
the evidence sustain that finding not being question that can 
raised appeal from the judgment only, think there 
nothing the record impeach the trial court’s conclusion that re- 
spondent was depositor good faith. 

Therefore, when the State Bank Winfred failed and came into 
the hands the superintendent banks May 27, 1922, respondent 
was entitled paid the amount his claim out the guaranty 
fund, or, there were not sufficient funds, then certificate, pay- 
able March 1923, out the first money accruing the guaranty 
fund ratably with other creditors the same class. Rev. Code 1919, 
9020, amended chapter 134, Laws 1921; State rel. Driscoll 

The judgment this case directed the payment the money and 
did not give the option appellants issuing the certificate in- 
debtedness. For that reason, and for the claimed reason that the 
certificate indebtedness should issued the date the judg- 
ment (viz. November 30, 1925), and payable March 1926, the ap- 
pellants urge the modification the judgment. not equitable 
require respondent accept certificate indebtedness payable 
March 1926. Under the record should have been paid 1922, 
should have received certificate indebtedness payable March 
1923. State rel. Griffith Bone, 121 Kan. 151, 246 180. 

The judgment will modified, give appellants the option 
paying issuing certificate indebtedness against the 
guaranty fund pro tune May 27, 1922, payable March 
1923. modified, the judgment will affirmed. costs will 
taxed this court. 

Appeals Nos. 6262 and 6266, Ahearn Smith; appeals 
Nos. 6263 and 6267, Ahearn Smith; and appeals Nos. 6265 
and 6269, Ahearn Smith—will governed this decision. 
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